
,roo oF ltEt{ YonK
$TATE TAX COIOiISSIOil

In thc ilattcr of the Petltlon

of

NICK CAI,ABRESE '

!
For a Redcterofnatl.on of a Deflci.ency or
a Refund of llnincorporated Business
Taxea under Arttcle(s) fe-a of thc
Tax law for the (Year(s) 1955 & 1956 !

State of lferw York
Gounty of Albany

Martha Funaro 1 belng duly erornl depoees and raSn that

she ig an employee of the llepartuent of Taxatlon and Pl,nancc, ovcr 18 yeara of

aSer and that on the 21st day of August r ]972 r shc rerrrcd tbc rtthln

lfotlce of Decialon (or Deterrlnatlon) by (ccrtifled) nall upon Nick Calabrese

, (repreaentatlve of) the petltloner tn thc rtthtn

proceedlngl by encloalng a true eopy thereof ln a seeurely acated porfintd

wrapper addresged as follons: Nick Calabrese

ff"{?:::f fi:i#;., New rersey
and by depoaltlng eme errclosed ln a poatpald properly addresscd rrappen tn a

(post offl,ce or offlclal delnsttory) unda the exclucl,vc care end curtedy of

the llnlted Stateo Poct Office lleprtlcnt wlthln the gtate of lfcr torh.

l. That deponent frrther eayo that the rald addressce ls thc (rcPrcecntatlvc

of) petlttoner herel.n and that the addrcsa s€t forth on ral.d rrrppcr lr tbe laet

knowu addrege of the (re;reaentatl,vc of thc) pctitlmer.

Srora to before ne thls

21st day of August r 1972.

IIFFIIIAYIT OF UAII,ilE
oF torlcD 0r DDcISIox
EtY (CERTTFTED) HtIr,



STATE OF NEW YORK
STATE TAX COMXISSION

ln the llatter of the Petition
:

of

NICK CAI,ABRESE

:
For a Redetermination of a Deflciency or
a Refund of Unincorporated Businesq
Taxes under Art icle(s) 16-A of the
Tax Law for the (Vear(s) 1955 & 1956 :

State of New York
County of Albany

Martha Funaro , being duly sworn, doposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the l9th day of July , Lq 72, she served the rtthin

Notice of D,ecision (or Determinatlon) by (eertified) mall upon Nick Calabrese

(representatLve of) the petiti.oner in the wlthitt

proceedin1, by enclosing a true copy thereof in a seeurely sealed postpald

lrrapper addressed as follows: Nick Calabrese
L62-OL Powells Cove Blvd.
Beectrhurst, New York

and by depositlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post 0fflce Departnrent withln the State of lfer York.

That deponent ftrrther says that the said addressee ie the (representative

of) petttioner hereln and that the address set forth on sald wraPPer is the laat

known address of the (repreeentatlve of the) petitloner.

AFFIDAVIT OF I.IAILING
OF HOTICE OT DECISTON
BY (CERTTFTED) l,lAIL

Sworn to before me this



STATE 0F ltlEw Y0RK
STATE TAX COM}IISSION

ln the l,latter of the Petition
:

of
NICK CAI"ABRESE :

:
For a Redetermination of a Deflcleney or
a Refund of Unincorporated Business:
Taxes under Article(s) 16-A of the
Tax Law for the (Year(s) 1955 & 1956 :

AFFIDAVIT OF I.IAIIING
OF }IOTICE OF DECISTON
BY (CERTITIED) I,IAIL

State of New York
CounW of Albany

Martha Funaro, being duly sworn, deposes and saya that

she is an employee of the D'epartment of Taxation and Financer over 18 years of

age, and that on the lgthday of i luly , L972, she served the wlthln

Notice of llecision (or Deternination) by (eertlfied) mall upon Joseph Arcoleo, C.P.A.

(representatlve of) the PetltJoner ln the wlthin

proeeeding, by enclosing a true copy thereof in 6 seeurely sealed poatpald

wrapper addressed as follows: iloseph Arcoleo, C. P.A.

*:* ?#il"ft:" York
and by deposltlng sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and cuetody of

the Unlted States Post Office Departnrent withln the State of l{en York.

Ttrat deponent firrther says that the said addresgee ie the (representatfve

of) petttl.oner hereln and that the addrees set forth on sald wrapPer le the lart

known address of the (repreeentatlve of the) petltloner.

Sworn

19th

to before

day of

me this

ilu r L9'72.
l \U 91 ,4, ^



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO{ 2I4A

STATE CAMPUS
ALBANY. N. Y. 122N

AREA COOE 518

457 -2655 ,6 ,7

f i t tedr Albanyr New York

, t^re ,^*  cour l tggrox

. HEAi||rC UX|T

EOTARD ROOK

tlctE?AtY to

c0rrMt33t0l{

ADOiE33 YOUi iEPLY TO

&rly 19r lt?l

;tnm erhbrrro
16l-Ol hrrllr 66!tr l1*.
lce#umt, lru !ort,

3wr F, fil.rbrll*r

Please take notice of the S1;eUffilC of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P1ease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )

tS{ of the Tax Law any Proceedlng-in-tourt  
to review an adverse decision rnust be cornrnenced

within gO hyf af ter the date of this not ice.

Any inqulr ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for rep1y.

Of f i  cer

cc  Pet i t loner '  s  Representa t ive
Law Bureau
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TO:

FROIvI:

I,I"EMORAIIDt'M

DATE:

Mr.  Louis  Et l inger
Attention Mr. Floyd Worden
Income Tax Bureau
Room LO4, Building #8

Paul  g .  Coburn,  Hear ing Of f icer
Hearing Unit
Room 2L4a,  Bui ld ing #9

*' 
lvlcK :ALA g /2f56

13l - lr- 53 g3

last known address for thePlease advise as to  the
above named taxpayer.

Taxpayer 's  last  known address

,4,

Coburn

{/z/z-

SOCIAL SECURITY NO.:

3 
T-z-z-o*t /?2,/ ,-A-a-*

, /
('/' 

qfrr ///'/*E'< 'fut'tot

71,A s 4reau cr< r/ctr-*ss ,
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Ivlatter of the Applications :

o f :

NICK CALABRESE : DETERMINATION

for Revision or Refund of Unincorporated :
Business Tax under  Ar t ic le  16-A of  the
Tax Law for  the Years 1955 and 1956.  :

Appl icant ,  Nick Calabrese,  has f i led appl icat ions for  rev is ion

or refund of unincorporaLed business tax under Art icle 16-a of the

Tax Law for the years 1955 and 1956. A formal hearing was held

before Vincent  P.  Mol ineaux,  Hear ing of f icer ,  dL the of f ices of

the State Tax Commission, 80 Centre Street, New York, New York on

September 23,  L964r  dt  9 :O0 A.M. Appl icant  appeared by

Joseph  Arco leo ,  C .P .A .

ISSUE

I.  Did appl icant ,  Nick Calabrese,  prove that  a  por t ion of  h is

business income for the years 1955 and 1956 was derived from

nonconrmercial art activit ies ?

f I .  Did pet i t ioner ,  Nick Calabrese 's  act iv i t ies as a corunerc ia l

ar t is t  dur ing the years 1955 and 1956 const i tu te the pract ice of  a

profess ion?

FIIIDINGS OF FACT

1. Applicant, Nick Calabrese, f i led New York State unincorporated

business tax returns for  the years 1955 and 1956.  He l is ted h is

"k ind of  bus iness"  as "eommerc ia l  ar t is t "  on h is  1955 return and as

"a r t i s t "  on  h i s  1956  re tu rn .



I

2

2 .  on  Apr i l  15 ,  L967 ,  app l i can t ,  N i ck  Ca lab rese ,  f i l ed

applications for refund of unincorporated business tax paid for the

years  1955  and  1956 .

3. On January 3, 1958, the Income Tax Bureau denied applicant,

Nick Calabrese 's  appl icat ion for  re fund for  the year  1955.  On

May 20,  1959,  i t  denied h is  appl icat ion for  re fund for  the year  L956.

4.  Dur ing the years 1955 and 1956 appl icant ,  Nick Calabrese 's

business income was derived from his activit ies as a commercial

ar t is t .  His  ar t is t ic  act iv i t ies consis ted of  producing i l lust rat ions

for advert ising purposes. He was generally retained by advert ising

agenc res .

5. Applicant, Nick Calabrese, contended that a port ion of his

income during the years 1955 and 1956 was derived from noncommercial

art work. However, he failed to submit any documentary or other

substantial evidence to substantiate his contention or to show what

percentage was derived from noncommercial sources.

6.  Appl icant ,  Nick Calabrese,  a t tended Prat t  Inst i tu te of

Applied and Fine Arts where he completed a three year course in

advert ising d.esign Ln L942. He also attended the Art Students

League and the Workshop School of Art. He is a member of the

Society  of  I l lust rators ,

7.  Dur ing the years 1955 and 1956 over  80% of  appl icant ,

Nick Calabrese's income as a commercial art ist was derived from

personal services rendered. Capital was not a material ineome

producing factor .



3-

CONCLUSIONS OF LAW

A. That  appl icant ,  Nick Calabrese,  fa i led to  substant ia te h is

contention that a port ion of his income during the years 1955 and

1956 was derived from noncommercial art work since he fai led to

submit any documentary or other suff icient evidence to support his

content ion.

B.  That  the act iv i t ies of  appl icant ,  Nick Calabrese,  as a

commercial art ist during the lears 1955 and. 1956, although requir i ,ng

special knowledge and experience, did not constitute the practice

of a profession exempt from the imposit ion of the unincorporated

business tax in accordance with the meaning and intent of section 386

of the Tax Law.

C.  That  the aforesaid act iv i t ies of  appl icant ,  Nick Calabrese,

during the years 1955 and 1956 constituted the carrying on of an

unincorporated business and his, income derived therefrom \"as subject

to the unincorporaLed business tax in accordance with the meaning

and intent of section 386 of the Tax Law.

D.  That  the appl icant ,  Nick Calabrese 's  appl icat ions for  re funds

of unincorporated business tax for the years 1955 and 1956 are denied.

DATED: STATE TA)( COMMISSIONNew York

(//za

COMMISSIONER
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

dluly lgr 197t

ftc& €rlrbrur ,
16t-Ol Dmllr &vtr tlval.
lrrchbunt, Iru lorft

hrr llr. Grllbrcn r

Please take notice of the Dl|!fi||tlfffif, of
the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to  sect ion(s)
t86t of the Tax Law any Proceedlng
in court to review an adverse declsion must be commenced
wi th in  90 hyf  a f ter  the date of  th is  not ice.

Any inquir ies concerning the computation of tax due or
refund a l lowed in  accordance wi th  th is  dec ls lon or
concern ing any other  mat ter  re la t ing hereto may be
addressed to the unders igned.  These wl l l  be referred
to the proper party for reply.

Hear ing  O f f i ce r

cc Pet i t loner '  s  Representat ive
Law Buretu

stAtE TAI COMtat93rol{

HEAitIe Uiltt

EOIARO ROOK

SICiETARY TO
coMMrS3lox

AODiE9S YOUi iEPLY TO

. srATE OF NEW VCinr

DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9, ROol,{ 2I4A
STATE CAMPUS

ALBANY. N. Y. 122z]'

AREA COOE 518

457 -2655 ,  6 .  7

ntadr Arbanyr New York
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STATE OI. NEW YORK

STATE TA)( COMI/ESSION

In the Matter of the Applications

of

NICK CAI,ABRESE

for Revision or Refund of Unincorporated
Business Tax under Art icle 16-A of the
Tax Law for the Years 1955 and 1956.

DETERMINAT ION

Applicant, Nick Calabrese, has f i led applications for revision

or refund of unincorporated business tax under Art icle 16-A of the

Tax Law for the years 1955 and 1956. A formal hearing was held

before Vincent P. Molineaux, Hearing Off icer, dt the off ices of

the State Tax Commission, 8O Centre Street, New Yorkr New York on

September 23, Lg64, dt 9:00 A.M. Applicant appeared by

i loseph Arcoleo,  C.P.A.

ISSI'E

I. Did applicant, Nick Calabrese, prove that a port ion of his

business income for the years 1955 and 1956 was derived from

noncommercial art activit ies

I I .  Did pet i t ioner ,  Nick Calabrese 's  act iv i t ies as a commerc ia l

art ist during the years 1955 and 1956 constitute the practice of a

profession?

FIIIDTNGS OF FACT

1. Appligant, Nick Calabrese, f i led Nevt York State unincorporated

business tax returns for the years 1955 and 1956. He l- isted his

"k ind of  bus iness"  as "cbnunerc ia l  ar t is t "  on h is  1955 return and as

"a r t i s t "  on  h i s  1956  re tu rn .

I
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.  2 .  On Apr i l  15,  L967,  appl icant ,  Nick Calabrese,  f i led

applications for refund of unincorporated buqiness tax paid for the

years  1955  and  1956 .

3. On January 3, 1958, the Income Tax Bureau denied applicant,

lTick Calabrejse's application for refund for the year 1955. On

l,tay 20, Lgsg, i t  denied his application for refund for the year 1956.

4.  Dur ing the years 1955 and 1956 appl icant ,  Nick Calabrese 's

business income was derived from his activit ies as a conmercial

ar t is t .  His  ar t is t ic  act iv i t ies consis ted of  producing i l lust rat ions

for advert ising purposes. IIe was generally retained by advert ising

agrencies.

5. Applicant, Nick Calabrese, contended that a port ion of his

income during the years 1955 and 1956 was derived from noncommercial

art work. Ilowever, he failed to submit any documentary or other

substantial evidence to substantiate his contention or to show what

percentage was derived from noncommercial sources.

6. Applicant, Nick Calabrese, attended Pratt Insti tute of

Applied and Fine Arts where he completed a three year course in

advert ising design in 1942. He also attended the Art Students

League and the Workshop School of Art. He is a member of the

Society  of  I l lust rators .

7. During the years 1955 and 1956

Nick Calabrese's income as a contmercial

personal services rendered. Capital was

producing factor.

over 80% of applicant,

art ist was derived from

not a material income

t

....'., i'
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coNclusroNs or LAlq

A. That applicant, Nick Calabrese, fai led to substantiate his

contention that a port ion of his income during the years 1955 and

1956 was derived from noneomrnercial art work since he failed to

submit any documentary or other sufficient evidence to support his

contention.

B. l fhat the activit ies of aPPlicant, Nick Calabrese, as a

commercial art ist during the lears 1955 and 1956, although reguir i 'ng

special knowledge and experienee, did not-constitute the practice

of a profession exempt from the imposition of the unincorporated

business tax in accordance with the meaning and intent of section 386

of the Tax Latd.

C. t l trat the aforesaid activit ies of applicant, Nick CaLabrese,

during the years 1955 and 1956 constituted the carrying on of an

unincorporated business hnd his, income derived therefrom was subject

to the unincorporat6d business tax in accordance with the meaning

and intent of section 386 of the Tax Law.

D.  That  the appl icant ,  Nick Calabrese 's  aPPl icat ions

of unincorporated business tax for the years 1955 and 1956

for

are

refunds

denied.

DATED: New York

j /?za-
STATE TA)C COMMI ION

L4-r"

\AN^tF(l:,^, \Ct*^^",^-,
COMMISSIONER

ryl

J

SSIONER


