
STATE OF I.IEtll YORK
STATE TAX COMHISSION

In the l'latter of

of
JOIIN J.

the Petition

BRUCE : AFFIDAVIT OF UAILIilG
0F ltoTrcE 0f DEclstotl
BY (CER?rFrED) r{AIr

For a Redeter.nination of a Deflciency or
a Refund of Unincorporated lhrsiness:
Taxes under Artiete(s) 23 of the
Tax Law for the (Year(s) 1961 and 19622

State of New York
County of Albany

Rae Zimmerman , belng duly swornl deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

ager and that on the2Tth day of March t L972, she served the rl thin

Notice of Decision (or Determlnation) by (eerttfied) mall upon
Thomas H' cullinan' 

""n(t"presentattve of) the petitloner in the wlthin

proceeding, by enelosing a true ,ifip"[J3"Tr":t"l1fii3fiTef=nsealed postpatd

wrapper addressed as follows: 686 Port Washington Boulevard
Port  Washington,  N.Y.  11050

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and cuatody of

the tlnlted States Post Offlce Department withln the State of lle York.

That deponent further says that the said addresSee ie the (representatl.ve

of) petltloner herein and that the addrees set forth on said rdrapper ig the lact

known address of the (repreeentatlve of the) petitioner.

Sworn to before me thls

27th day of March , L9 72



STATE OF NEW YORK
STATE TAX COMXISSION

In the Matter the Petitionof

of

J .,JOIIN E!DT TAET ATFIDAVIT OF I.IAItING
OF NOTICE OT DECISION
BY (CERTTFTED) MAIr

For a Redetermination of a Dgflclegrcy or
a Refund of Unincorporated Busin-ess.
Taxes under Articfe(s) 23 of the
Tax Law for the (Year(s)1961 and L962,

State of New York
County of Albany

Rae ZimmermaR belng duly swornl deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

ager and that on the 2Tthday of March t L972, she served the wlthin

Notice of llecision (or Determination) by (eerttfied) mall r.rpon John iI. Bruce

(representatlve of) the petitioner in the wlthin

proceedlngr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol*lows: John J. Bruce
Norfolk Iane
Glen Cove, New York LL542

and by deposltlng same enclosed in a postpald properly addressed nrapper Ln a

(post office or official deposttory) under the exclusive care and cuatody of

the United States Post Office Department withln the State of lfen York.

Ttrat deponent further says that the said addressee ie the (representatl.ve

of) petltl.oner herein and that the address set forth on said lrrapper ls the lact

known address of the (representatlve of the) petl.tLoner.

Sworn to before

27th day of

rne this

March t9 72
).&



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I } I G  P R E g I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOlvt 2l4A

STATE CAMPUS
ALBAT{Y, N. t. t2226

AREA COOE 518

4 3 7 - 2 6 5 5 , 5 , 7

DEPARTMENT
S'ATE rax coMMtsStol l

HEAinG ULtT

EOUARO ROOK

SECRETANV TO
coMMt33tOt l

ADOiESS VOUi iEPLY TO

Dlffir Albany, New York
ltarah 27, L972

ilehn df, lrtrce
Iorfolh Innc
Olsn Geve. r Hsr York

9ctr f,r. Ernecr

11643

Please take notice of the DfCl,ll,m of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tlGt'l€O 722 AC

the Tax Law any proceeding in court to review an adverse decision
must be commenced within fgflf S3thf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

hsl l. Oelura
HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN J. BRUCE

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years 196I  and 1962-

DECISION

I

Pet i t ioner ,  John J.  Bruce,  has f i led a pet i t ion for  redeter-

minat, ion of deficiency or for refund of unincorporated business

tax under ArLicle 23 of the Tax Law for the years 1961 and L962.

(F i l e  No .  2 -64L233O) .  A  fo rma l  t rea r ing  was  he ld  be fo re  Pau I  B .

Coburn, Hearing Off icer, at the off ices of the State Tax Conunission,

80 Centre Street, New York, New York, ot l  December 15, 1971, dt

10:20 A.M.  Pet i t ioner  appeared by TLromas H.  Cul l inan,  Esg.

The Income Tax Bureau appeared by Edward H. Best, Esq., (Francis X.

Boy lan ,  Esq . ,  o f  Counse l ) .

ISSUES

I .  D id  pe t i t i one r ,  John  J .  B ruce ' s  ac t i v i t i es  as  a  women 's

dress salesman during the years 1961 and L962 constitute the carrying

on of  an unincorporated business?

1I. I f  peti t ioner, Jotrn J. Bruce, was carrying on an unincorpor-

ated business during the years 1961 and L962, what port ion of the

income derived therefrom should be al located to New York State?

FTNDINGS OF FACT

1. Petit ioner, John J. Bruce, and his wife f i led New York State

income tax resident returns for the years 1961 and 1962. He did not

f i le New York State unincorporated business tax returns for said years.

2. On March 1I, 1968, the fncome Tax Bureau issued a Statement

of Audit Changes against. peti t ioner, John J. Bruce, imposing unincor-

porated business tax upon the income received by him from his



2 -

activit ies as a salesman during the years 1961 and L962 and

accord inqly  issued a Not ice of  Def ic iency in  the sum of  $1,344.38.

3.  Pet i t ioner ,  John J.  Bruce,  was a women's  dress sa lesman

during the years 1961 and L962. He represented two or three

unaf f i l ia ted f i rms in  the sa le of  women's  dresses.  Tt re products

sold by him for each f irm were noncompetit ive.

4. The f irms for whom petit ioner, i lohn J. Bruce, sold r,vomen's

dresses did not withhold Federal and New York State income taxes

and social security tax from the commissions paid to him during

the years 1961 and L962. Ttrey did not cover him for unemployment

insurance. ftrey did not reimburse him for any of his business

expenses. He deducted these expenses on Schedule rrCrr of his

federal income tax returns. The f irms for whom he sold merchandise

did not exercise any substantial direction or control over his

sales activit ies and techniques or over the t ime he devoted to sales

except to l imit the terri tory in which he could. sel l .

5 .  Pet i t ioner ,  John J.  Bruce,  so ld women's  dresses dur ing

t.tte years 1961 and 1962, in Maine, New Hampshire, Vermont, Massachusetts,

Connectieut, RLrode Island, Philadelphia, Balt imore and Washington.

A11 of his sales were made outside of New York State. He maintained

his off ice and business headquarters at the New York City off ice of

one of the f irms for whom he sold merchandise. He generally displayed

his merchandise in his hotel room in the various cit ies that he

visited. He had no regular place of business outside of New York

S ta te .

6. On February 25, 1964, a Senior Administrative Tax Supervisor

sent a letter to Raymond T. Hyer, C.P.A., regarding the unincorporated

business tax l iab i l i ty  o f  var ious ind iv iduals  inc lud ing pet i t ioner ,

John iI .  Bruce. Ttre letter contains only the fol lowing statement with

reference to him: "Unincorporated business tax l iabi l i ty of , fohn iI .

Bruce -  none.  "



CONCLUSIONS OF I"AW

A. Ttrat the income received by petit ioner, John J. Bruce, from

the two or three f irms that he represented during the years 1961 and

L962 constituted income from his regular business of sel l ing women' s

dresses and not compensation as an employee exempt from the imposition

of the unincorporated business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.

B. That since petit ioner, John .1. Bruce, did not have a regular

place of business outside of New York State during the years 1961 and

L962, al l  of his business income, including that income derived from

out-of-state sales, was properly al located to New York State in

accordance with the meaning and intent of section 707 (a) of t tre Tax Law.

C. That the aforesaid activit ies of petit ioner, John J. Bruce,

during the years 1961 and 1962, constituted the carrying on of an

unincorporated business and his income derived therefrom rttas subject

to the unincorporated business tax in accordance with the meaning

and intent of section 7O3 of the Tax Law.

D. Tkrat the State Tax Commission, in determining the unincor-

porated business tax l iabi l i ty of petit ioner, John J. Bruce, for

the years 196I and 1962 is not bound by the statement made in the

letter of February 25, L964, sent by a Senior Tax Administrative

Supervisor of the Department of Taxation and Finance.

E. Tkrat the petit ion of John J. Bruce is denied and the

Not ice of  Def ic iency issued March 11,  1968,  is  susta ined.

DATED: Albany, New STATE TAX COMMISSION

7'uo'-.-t A t 7,

York

r2 l lz

h"ffi^ \(4*

COMMTSSIONER


