
STATE OF IIEI{ YORK
STATE TAX CO}OIISSIOII

In thc Mattcr of the Petltlon
3

of
IRWIN BORBil & EI,LEN BOREIiI :

t
For a Redctenlnatlon of a DeflcLency or
a Refirnd of Orincorporated Business I
Taxee under Artfcle(s) 23 of thc
Tax law for the (Year(s) L964 & 1965 !

State of Nery York
County of Albany

Martha Funaro r betng duly rworn, deporec ard rayr that

she ls an ernPloyee of the llepartnent of Taxatlon and Flneuccr oycr 18 yearo of

age; and that on the lst day of August t L9'72, shc eervcd thc wlthh

l{otlce of l}ecislon (or Determinatton) by (ccrtlfted) natl upon Irwin Boren &

Ellen Boren (repreeentatlve of) the petltloner tn thc rlthtn

proceedlngr by encloslng a tme copy thereof Ln a seeurely eealed petpnid

wraPper addreesed as follors: Irwin & Ellen Boren
796 Sacco Place
Norttr Bellmore, New York

and by depoaltlng same enclosed ln a postpald pnoperly addresgcd rf,epper ln a

(post offlce or offtclal deposltory) under the excluglvc care end euetedy of

the llnlted Stateg Post Offlce Departacnt rlthln the State of lfo lork.

Ttrat ileponent further says that the said addreatce ta thc (reprceeatatlve

of) petltioner hereln and that the addreer set f,orth on aatd *reppcr la the laet

knom address of the (repreeentatl.vc of thc) pctltloner.

AFFIIIAVIT OT lAItilE
OF TOTICE OT DECISIOX
BY (CERTTFTDD) ilrll,

Srora to before nc thls

lst day of Ausust , L97Zday of August



STA1E OF IIEI{ YORK
$TATE TAX COl0tISSIotl

In thc l{attcr of the Petltlon

of

IRWTN BORBT & EI,I,E[I BOREN

:
For a Redctemlnatl.on of a Deflclency or
a Refirnd of Unincorporated Businessr
Taxee under Artfcle(O Zg of the
Tax law for the (tear(s) Lg64 & 1965 3

ATFIDAYIT OF }IIII,IilE
OF XNICE OF DECISIOT
Btr (CERrrrrEr,) Hrrr,

State of lfs York
County of Albany

Martha Funaro r belng duly cwornl depoees and eeyt that

she is an employee of the llepartnent of Taxatlon and FLnanccr ovcr 18 yeara of

ager and that on the lst day of August , L972 I ahe cerrrcd thc rlthln

Ito'tlce of Decislon (or Deternl.natton) by (ccrtlffed) natl upon Milton ltroffman

(relresentatlve of) the petltloncr tn thc rlthln

proeeedfngr by encloelng a trrre eopy thcreof ln a seeurely aealed portpatd

wrapper addrceged as follorss Milton Hoffman

#:* ?5:il.$:" York 1oor3
and by depoelting eme errcloeed ln a postpald properly addreaccd rraplnr ln a

(post office or officlal. deposttory) under the excluslvc care end curtedy of

the tlnlted Statec Pogt Offtce Deparficnt wtthln the gtate of tfcr lork.

Ttrat iteponent further says that the sald addrearce la thc (reprcaentatlvc

of) petttioner hereln and that the addrcsc s€t forth on rald rrelrper 1r the lart

known addrese of the (relreeentatlvc of thc) pctltlmer.

lst day of August , L97Z

Snorn to before ne thls



STATE OF NEW YORK

STAT E TAX COIVTT,IISSION

N O R M A N  F .  G A L L M A N ,  A C T I I { C  P R E S I D E T i T

A .  E R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FTNANCE
BUILDINGg, ROoi2t,tA

STATE CATPUS
AlSAlrlY. t{. Y. t1226

AREA COOE 5 I8
4 5 7 - 2 6 5 5 , 6 , 7

[tfdt A]-bany, Neur york

laf,uft 1r f97l

Irnln & Ellcn tottr
?tG t:cco llrsr
hfl$ lrl,lmrr, trlr tort

htr 3lr. & ldra. Fotsr
P1ease take notice of the DfGfftfl
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (s) 

?IZ of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 l$nt$r
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordaice with this
decision or concerning any ottrer matter relative
hereto T?y be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

Verlf ruly

t t^ t t  YAt coMtats! tox

HEAiTXC uxtT

EOfARO ROOK

sECittArV TO
couuttStorl

^DDIISS YOUI iEPLY 'O

/.u,
uy B. C6

Enc .

cc :  Pe t i t i one r '
Law Bureau

EARTNG

s Representative

OFFICER
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STATE OF NEI^I YORK

STATE Tru( COMMISSION

In the Matter of the Petition

o f

IRWIN BORN AIID ELLEIiI BOREIil

for Redetermination of Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of
the Tax Law for the Years L964, 1965 and
L966 .

DECISION

Petit ioners, Irwin Boren and Ellen Boren, have f i led a petit ion

for redetermination of deficiency or for refund of personal income

and unincorporated. business taxes under Art j-cles 22 and 23 of the

Tax Law for  the years L964,  1965 and L966.  (F i le  Nos.  32080381 and

52O92f81) .  A formal  hear ing was held before Paul  B.  Coburn,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  80 Centre Street ,

New York,  New York on January 2L,  L972,  a ' t  9z2O A.M. Pet i t ioners

appeared by Milton Hoffman, C.P.A. Ttre Income Tax Bureau appeared

by Saul  Heckelman,  Esq. ,  (Francis  X.  Boylan,  Esq.  ,  o f  Counsel ) .

ISSUE

Did pet i t ioner ,  I rwin Boren 's  se l l ing act iv i t ies dur ing the

years L964, L965 and L966, constitute the carrying on of an unincor-

porated business?

FINDINGS OF FACT

I. Petit ioners, Irwin Boren and Ellen Boren, f i led New York

State income tax resident returns for the years 1964, L965 and 1966.

T1rey filed. New York State unincorporated business tax returns for

the years 1964 and 1965, wherein petit ioner, Irwin Boren, reported

as business income the net income received by him as commissions

from Lee Byron Corp. and Sobel and Goldman during the years 1964 and

1965. He omitted from business income, salary income paid to him by

Lee Byron Corp. during the years 1964 and 1965.
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2. On February J-9, 1968, the Income Tax Bureau issued a

Statement of Audit Ctranges against petit ioner, Irwin Boren, imposing

addit ional unincorporated business tax for ttre years 1964 and 1965

based upon the inclusion in business income of salary income

received by him during said years and accordingty issued a Notice

of  Def ic iency in  the sum of  $4AL.72.

3 . On Sept,ember 2, L969, the Income Tax Bureau issued a

Statement of Audit Ckranges against petit ioners, Irwin Boren and

EIlen Boren, imposing addit ional unincorporated business tax and

personal income tax for ttre year 1966 based upon federal audit '

changes and accordingly issued a Notice of Deficiency in the sum

o f  $54 r  .  31  .

4. Petit ioners, Irwin Boren and Ellen Boren, are not contesting

the federal audit changes but are claiming that aII of petit ioner,

I rwin Boren 's  ineome f rom his  sa les act iv i t ies was not  subject  to

unincorporated business tax and that, in addit ion to the cancella-

t ion of the unincorporated business tax port ions of the assessment,

they are entit led to a refund of unincorporated business tax paid

dur ing the years L964,  1965 and L966.

5.  Pet i t ioner ,  I rwin Boren,  hras a men's  and boys pants and

accessor ies sa lesman dur ing the years 1964,  1965 and L966.  He

represented two unaff i l iated f irms in the sale of these products.

The products sold by him for each f irm were noncompetit ive. He

did not have any employees.

6. During the year 1964 and part of the year 1965, one of the

firms for whom he sold merchandise withheld Federal and New York State

income taxes and social security tax from a port ion of the compen-

sation paid to him. Ttr is practice was discontinued when it  adopted

a pension p lan for  i ts  employees in  1965.  I t  d id  not  wi thhold

these taxes from the balance of his commissions for said years or
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for the year 1966. Tkre other f irm did not withhold these taxes

f rom the commiss ions paid to  h im for  sa id years.  He was not

reimbursed for any of his business expenses. He did not have a

written employment contract. fhe f irms for whom he sold merchan-

dise did not exercise any substantial supervision or control over

his sales activit ies and tectrniques or over the t ime he devoted

to sa les,  except  Lo l imi t  the ter r i tory  in  which he could se l l .

CONCLUSIONS OF I,AW

A. Ttrat the income received by petit ioner, Irwin Boren, from

the two f irms that he represented during the years 1964, 1965 and

L966 const i tu ted income f rom his  regular  bus iness of  se l l ing men!  s

and boys pants and accessories and not compensation as an employee

exempt from the imposit ion of the unincorporated business tax in

accordance wittr the meaning and intent of section 703 (b) of the

Tax Law.

B.  Tkrat  the aforesaid act iv i t ies of  pet i t ioner ,  I rwin Boren,

during the years L964, 1965 and L966 constituted the carrying on

of an unincorporated business and his income derived therefrom

hras subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.

C. TLrat ttre petit ion of Irwin Boren and Ellen Boren is denied

and the not ices of  def ic iency issued February L9,  1968,  and

September 2,  1969,  are susta ined.

DATED: A1bany, New York

ALu4*y I t 7f4/0

l "

V\^9ffi- lG.^-

SSIONER

COMMISSIONER


