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State of New York
County of Albany

Lynn Wilson , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 31st day of May t L972, she served the wlthln

l{otice of Decision (or Deternination) by (eerttfied) mall upon ED$IIN, SHOR, C.P.A.

(representatlve of) the petitloner in the wlthiu

proceedingr by encloslng a true copy thereof in a seeurely sealed PostPald

wrapper addressed as follows: Edwin Shor, C.P.A.
26 Cour t  St reet
Brooklyn, New York

and by depositing same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuctody of

the Unlted States Post Office Deparlment withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitl.oner herein and that the addrees set forth on said wraPPer is the laat

known address of the (repreeentative of the) petitloner.
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Please take notice of the DGil8il
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
sect. ion(s) ?tt of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within * nillf
from the date of this notice.

tny inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Very truly yours,

t taTt  T4r coMMtS3tox

HEAitXe uxt t

EOfARO ROOK

StcttTAtY TO

coraMt!ttox

ADDIEtS VOUI iEPLY IO

S:c.

cc :  Pe t i t i one r '
Law Bureau

&. latr! frfmr
HEARING OFFICER

Representative
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STATE OF NEW YORK

STATE TAX COMMISSTON

In the lvlatter of the Petition

o f :

DAVID BI,ANK : DECISION

for a Redeterminat.ion of a Deficiency :
or for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law :
for  the Years 1963,  1964 and 1965.

:

The petit ioner applied for a redetermination of a deficiency

or for refund of unincorporated business taxes under Art icle 23

of the Tax Law for the years 1963, 1964 and 1965. Ttre petit ioner's

appl icat ions were denied on June 24,  1968,  under  F iLe No.  48060851.

Petit ioner applied for a hearing.

The hearing was held on October L4, 1970, at the off ices of

the State Tax Commission, 80 Centre Street, New York, lilew York

before L. Robert Leisner, Hearing Off icer. The petit ioner waa

represented by Edwin Stror, C.P.A. and the Income Tax Bureau by

Edward H.  Best ,  Esq. ,  (A lber t  , t .  Rossi ,  Esq. ,  o f  Counsel )  .

ISSUE

Did the activit ies of David Blank as a.sales representative

) for the Kenmar Manufacturing Company and several small incidental 
-'..'

Iines of furniture constitute the carrying on of an unincorporated

business under section 7O3 of the Tax Law?

. FTNpTNGS OF FAC!

1. The Statement of Audit Oranges was issued under File

No.  48060851 for  the years 1963,  1964 and 1965.

2.  On denia l  o f  pet i t ioner 's  appl icat ion for  a  rev is ion,  the

petit ioner t imely f i led a petit ion for a formal hearing which was

held on October  14,  1970
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3. Mr. Blank, the petit ioner, took the posit ion that he

was an employee under section 704 (f ) of the Tax l,aw and not

subject _to unincorporated business tax."

4. Mr. Blank was employed by Kenmar Manufacturing Company

for twenty-two years as a sales representative ful ly under i ts

direction. IvIr. Blank was required to devote his full working

time to servicing accounts carrying Kenmar furniture, and all.

matters pertaining to the sell ing, distr ibution and fol lot^t-uPs

necessary to work with retai l  furniture and department stores.

Mr. Blank worked in a designated territory

5. When Mr. Bl-dnk sold the products of Kenmar Manufacturing

Company, the pr'icing was controlled by the company and credit

$/as passed on by the company.

6. Mr. Blank was required to handle complaints, take care

of col lections of delinquent accounts, and required to attend

regular sales meetingrs of the compdhy, working with retailers on

consumer adjustments, and report ing on his sales activit ies to

Kenmar.

7. The Kenmar Company leased a showroom in New York City

and Mr. Blank was required to service it and keep it up to d,ate.

B. Kenmar provided catalogues, samples andg'ratches of cloth.

9. Kenmar required Mr. Blank to sel l  i ts l ine before any

other l ine and permission was required to take on other companies'

l ines which consisted of card tables and chairs, den barrel furni-

ture and hammocks. Permission to handle these items was granted

only so long as they did not require Mr. B1ank's t ime in cal l ing

on accounts other ttran those to whom tre sells Kenmar furniture.

I0. For al l  of his services, Mr. Blank \^ras compensated by

commission and Kenmar income constituted at least two-thirds of '

Mr. Blank's income. Ttre income from the inciddntal l ines consti-

tuted approximately one-third of lr tr.  Blank's income for work as a
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sa lesman  and  to ta led  $5 ,086 .90  i n  1963 ,  $5 ,586 .43  i n  1964  and

$6 , I 78 .74  i n  1965 .

11. Idr. Brank was required to attend furniture shows at

New York, Chicago and High Point, North Caro1ina.

L2. I{r.  Blank operated from his home and uti l ized a

Schedule "c'r on his federal return and took deductions for plrone,

postage, travel, entertainment and sell ing expense.

DECISION

A. Mr. Blank, a salesman, was an employee of Kenmar

Manufacturing company. His work for that company was not

subject to unincorporated business tax.

B. TLre income petitioner derived from the incidental lines

of card tabre sets and den barrel furniture and hammocks, was

subject to unincorporated business tax. The amounts derived fgom

the incidental lines are not great enough to be taxable under the

unincorporated business tax law.

C. Ttre petit ion of David Blank is sustained and it  is

determined that, he has no deficiency in unincorporated business

tax for  the years 1963,  1964 and 1965.

DATED: Albany, New york STATE TAX COMMISSTON

A7a/, /?2.2,

COMMISSIONER

SSIONER

\r|.Ug^r tc*^^' -
COMMISSIONER


