
STATE 0F ltlEw YORK
STATE TAX COMHISSION

In the Matter of

of

MILTON M.

the PetJtlon

BEINER :

For a Redeterrnination of a Deficiencv or
a Refund of Unincorporated lhrsiriess.
Taxes under ertfcfe(s) ZS of the
Tax Law for the (Year(s11965, 1966 and 1967

AFFIDAVIT OF MAITING
OF NOTICE OT DECISTON
BY (CERTTPTED) t{AIr

State of llew York
County of Albany

Rae Zimmennan r being duly sworn, deposes and says that

she is an employee of the l)'epartment of Taxation and Finance, over lg years of

agel and that on the 27t-hday of March r L972, she served the wlthin

Notice of Decision (or Determinatton) by (eerttfied) mall upon Milton M.
Beiner 

(representatlve of) the petitioner in the wlthin

proeeedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wraPper addressed as follows: Milton M. Beiner

fil;il,3l:"il:,'::ff'
and by deposlting same enclosed in a postpald properly addressed r*rapper tn a

(post offlce or official deposltory) under the exclugive care and custody of

the Unlted States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petltloner herein and that the address set forth on said l{rapper is the last

known address of the (representatlve of the) petitioner.

Sworn to before rne this

27th day of March ,L972



STATE OF NEId YORK
STATE TAX COM}IISSION

In the l{atter of the Petition

of
MILTON M. BEINER AFFIDAVIT oF MAITING

OF IIOTICE OT DECISIO}I
: BY (CERTTFIED) HAII

For a Redeterrnination of a Deficiencv or
a Refund of Unincorporated Busin6s5.
Taxes under Article(s) Zg of the
Tax Law for the (veirtsl1965, 1966 ehtr L967

State of New York
County of Albany

Rae Zimmettnan r being duly swornr deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 2Tthday of March , Ls72 , she served the within

Notice of Decislon (or Determlnation) by (eertified) maLl upon
Jerome J' Feldman' 

"'n'fu"presentatlve of) the petitioner in the wlthin

proeeedin$r by enclosing a true copy thereof in a seegrely sealed postpaLd

wrapper addressed as rouows: ;;:;:" i;rlit#i3:."'P'A'
Jamaica, New York

and by deposlting same enclosed in a postpald properly addressed wrapper in a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Offlce Department withln the State of lfew York.

That deponent further says that the said addressee is the (representative

of) petttloner hereln and that the addrees set forth on sald i{rapper is the laat

known address of the (representatfve of the) petitioner.

Sworn to before rne this

27th day of Marctr ,  L972

Y(,r.-(Z',* V."^oto
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of

?rt ft
decision

after

STAT! Iax coMMtsstol l

||EAntxc uxtt

EDUARD ROOK

SECtETAiV TO
coMMtS3t0x

ADDIES! YOUi iEPLV TO

STATE TAX COMMISSION

N O R M A N  F .  G A  L L M A N ,  A C T I T { G  P R E 9 I D E I { T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

Dil{ftSr Albany, New York

ns* ltr lt?*

ftltgtr t*ts*r
il,.*{l dlrm* ttmit
Hffir;tr lw illfr

Dcrs tr. lrlr*rr

Please take notice of the p|{llilin
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to a*Ctlilf
the Tax Law any proceeding in court to review an adverse

must be commenced within {fnfg ffiffi|
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Very truly youts,

till t. st&rsil
HEARING OFFICER

Petitioner's Representative
Law Buteau ,.i.

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Petit ion :

o f

MILTON M. BEINER : DECISION

for Redetermination of Deficiency or :
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law :
fo r  t he  Years  1965 ,  1966  and  L967 .

Petit ioner, Milton M. Beiner, has f i led a petit ion for. redeter-

mination of deficiency or for refund of unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years 1965,  1966 and L967.

( r ' i le  Wo.  7-785L86941.  A formal  hear ing was held before Paul  B.

Coburn, Hearing Off icer, at the off ices of the State Tax Commission,

80 Centre Street ,  New York,  New York,  on October  18,  1971 at  1 :20 P.M.

Petit ioner appeared by Jerome J. Feldman, C.P.A. Ttre Income Tax

Bureau appeared by Edward H.  Best ,  Esq. ,  (A lber t  J .  Rossi ,  Esq.

o f  Counse l ) .

ISSUE

Did pet i t ioner ,  Mi l ton M.  Beiner 's  set l ing act iv i t ies dur ing

the years 1965,  L966 and 1967 const i tu te the carry ing on of  an

unincorporated business ?

FIIIDINGS OF FACT

1.  Pet i t ioner ,  Mi l ton M.  Beiner ,  and h is  wi fe  f i led New York

State combined income tax returns for  the years 1965,  L966 and 1967.

He did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .

2. On February 4, 7970 the fncome Tax Bureau issued a Statement

of Audit Ctranges against petit ioner, Milton M. Beiner, imposing
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unincorporated business tax upon the income received by him from tris

act iv i t ies as a sa lesman dur ing the years 1965,  1966 and L967,  and

accord ingly  issued a Not ice of  Def ic iency in  the sum of  $7LO.26.

3.  Dur ing the years 1965,  1-966 and 1967 pet i t ioner ,  Mi l ton M.

Beiner, was a cotton and urethane foam batt ing salesman. He sold

cotton batt ing for At. lantic Cotton Felt Corp. and urethane foam

batt ing for Perma-Foam, Inc. fhese f irms \dere not aff i l iated. He

sold their products general ly to the same customers in the furniture

and mat t ress manufactur ing industr ies.

4. During the years 1965, 1966 and Lg67 Atlantic Cotton F'eIt

Corp. and. Perma-Foam, Inc. did not withhold Federal and New York

State income taxes and social security tax from the commissions paid

to pet i t ioner ,  Mi l ton M.  Beiner .  He received a 5% commiss ion on

sales of  cot ton bat t ing f rom At lant ic  Cot ton Fel t  Corp.  instead of

the customary 3% commission. He received a 7% conmLssion on sales

of urethane foam from Perma-Foam Inc. instead of the customary 5%

commission. The addit ional commission percentage was paid in considera-

t ion for  h is  act iv i t ies in  co l lect ing del inquent  accounts and in

helping to prepare sample l ines. He was not reimbursed for any of

his business expenses. He deducted these business expenses on

Schedule lrC'r of his federal income tax return. He maintained a

self-employed pension fund. The f irms for whom he sold merchandise

did not exercise any supervision and control over his sales activit ies

or techniques or over the t ime he devoted to sales, except to l imit

the terri tory in which he could sel l  and the type of account on which

he  cou ld  ca l l .
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CONCI,USTONS OF I,AW

A. That  the income received by pet i t ioner ,  Mi l ton M.  Beiner ,

from the f irms that he represented during the years 1965, 1966

and 1967 constituted income from his regular business of sel l ing

cotton and urethane foam batting and not compensation as an employee

exempt from the imposit ion of the unincorporated business Lax in

accordance with the meaning and intent of section 703 (b) of the

Tax lraw.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Mi l ton M.

Beiner ,  dur ing the years 1965,  1966 and Lg67 const i tu ted the carry ing

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7o3 of the Tax Law.

C. That the petit ion of Milton M. Beiner is denied and the

Not ice of  Def ic iency issued February 4,  t97o is  susta ined.

DATED: Albany, New york

Trhr-.L\2, / f 7r'

COMMTSSIONER

STATE TAX COMMISSION

/ f f i - (
COMIqISSIONER

SSIONER


