
STATE OF NEW YORK
STATE TAX CO}IHISSION

ATTIDAVIT OF MAITI}IG
oF xoTrcE 0r DECISIOIf
BY (CERTITIED) I{AIT,:

For a Redetermination of a Deflclency or
a Refund of Unincorporated Business
Taxes under Art icle(s) Zl of the
Tax Law for the (Year(s I L964, 1965 & :1966

State of Ner,r York
County of Albany

Martha Funarq being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Financer over 18 years of

age, and that on the 25,g6 day of July , L9 72, she served the wlthln

Notice of Decision (or Determinatlon) by (eertlfied) mall upon David Alexander

(representatlve of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed PostPald

wraPPer addressed as follows: David Alexander
Diddell  Road
WaPpingers FalLs, New York

and by deposltlng same enclosed in a postpald properly addressed rrapper in a

(post office or official depository) under the exclusive care and cuetody of

the United States Post Office Departnrent withln the State of New York.

Ttrat deponent firfther says that the said addressee ie the (representatl.ve

of) petitloner herein and that the addrees set forth on said wraPPer is the laat

known address of the (representatlve of the) petitloner.

ln the l{atter of the Petition

of

DAVID AI,E GNDER

Sworn to before

26thdaY of

me this

JuIy t  L972.



STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the l,fatter of the Petitlon
:

of

DAVID AI,DG}TDER :

:
Por a Redeterrnination of a DefieLency or
a Refund of Unincorporated Business:
Taxes under Article(5) Zg of the
Tax Law fo r  the  (Year (s \  L964,  1965 &:1966

ATFIDAVIT OF I.IAItING
0F NOTTCE 0r DECIStolf
BY (CERTIFTED) ttalt

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agel and that on the 26Eh day of July t L972, she served the wtthin

ilotice of Decision (or Deterrnination) by (eertified) mall upon Fred,erick C. I,1mch

(representative of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

t{rapper addressed as follows: Frederick C. Lynch
c/o D'  Arcangelo,  Clark & Co.,  C.P.A.
210 Harrison Avenue

and by deposltins same 
"r,"ro""*af"tt"F&trlfJ' 

pl3#t, Soo?:"',""u wrapper

(post office or official depository) under the exclusive care and custody

the llnited States Post Office Deparfinent withln the State of New York.

That deponent firrther says that the said addressee ie the (representative

of) petttloner hereln and that the addrees set forth on sald wraPPer is the lact

known address of the (representatlve of the) petitloner.

Sworn to before rne this

26th day of .Tuly

t s

l n a

of

t  L 9 7 2



STATE OF NEW YORK

STAT E TAX COtr,TtilSStoN

N O R M A N  F .  G A L L M A N ,  A C T I i l G  P R E S I O S I I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION .AND. FINANCE
BUILDING 9, ROOi 2I4A

STATE CATPUS
ALSAW N. Y. T2E26

AREA COOE 5I8
4 5 7 - 2 6 5 5 , 6 , 7

Hlflf Albany,, New York

irr$r ta, tttt
H,llttrr
!ll|.rr bd
lgp|.qnn ltltrr tr b*

frr [, ll.mlxr
Please take notice of the
of the state rax commission .H$3*lnerewirh.

Please take further notice that pursuant to
section(s) ' | f  of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { t|tlfl
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance wit?r this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ihese wil l  be referred to the proper party for
rep1y.

tTA?t rAt  coMr. t39r0l

ltE^ilfc uxtr

EOTARO ROOK

ttcrETAiv to
c0MMt9tro l {

A00i t3s Youi  iEPLY tO

E:c.

cc :  Pe t i t i one r '
Law Bureau

Veqf truly yours,

trn[ l. Snrn
HEARING OFTICER

Represeritative



STATE OF NEW YORK

STATE TAX COMMISSTON

In  t t re  Mat ter  o f  the Pet i t ion

o f

DAVID ALEXANDER DECISION

for  Redeterminat ion of  Def ic iency or  for
Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Years  L964 ,  1965  and  1966 .

Pet i t ioner ,  David Alexander ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iencv or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years 196i4,  1965 and 1966.

(F i le  No.  6675OL47).  A formal  hear ing was scheduled before Paul  B.

Coburn, Hearing Off icer, dt the off ices of the State Tax Commission,

80 Centre Street ,  New York,  New York for  December L4,  L97I ,  d t  10:45 A.M.

On November 30,  Ig7I ,  pet i t ioner ts  representat ive,  Freder ick C.  Lynch,

C.P.A. ,  waived a formal  hear ing and requested that  the State Tax

Commission decide the case upon the entire record contained in the

f i1e.  The State Tax Commiss ion renders the fo l lowing decis ion af ter

due considerat ion of  sa id record.

rSSUE

were the services rendered by petit ioner, David Alexander, during

the years L964,  1965 and 1966 as an of f icer  o f  Poughkeepsie AsphalL,

Inc. ,  Ci rc le  Sand & Gravel ,  Inc. ,  A lexander  Equipment ,  Inc.  and David

Alexander ,  Inc. ,  so in ter re la ted and in tegrated wi th  h is  act iv i t ies

in  connect ion wi th  h is  un incorporated business as an excavaLion

contractor  as to  const i tu te par t  o f  a  bus iness regular ly  carr ied on

by him?
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FIIilDINGS OF FACT

1.  pet i t ioner ,  David Alexander ,  f i led New York State unincorpor-

ated business tax returns for  the years 1964,  L965 and 1966.  He

reported as taxable income on said returns the net income received

by him from his unincorporated excavation contracting business, but

omitted from taxable income the salaries paid to him by Poughkeepsie

Asphal t ,  Inc. ,  Ci rc le  Sand and Gravel ,  Inc. ,  A lexander  Equipment ,  Inc.

and David Alexander ,  Inc.

2.  On Apr i l  10,  1968,  the fncome Tax Bureau issued a Statement

of Audit Changes against petit ioner, David Alexander, imposing

unincorporated business tax upon the salary income received by him

from Poughkeepsie Asphal t ,  Inc. ,  Ci rc le  Sand a Gravel ,  Inc. ,  A lexander

Equipment ,  Inc.  and David Alexander ,  Inc.  dur ing the years L964,  1965

and 1966 and accordingly issued a Notice of Deficiency in the sum of

$3 ,770 .47 .

3.  Pet i t ioner ,  David Alexander ,  conducted an unincorporated busi -

ness as an excavat ion contractor  dur ing the years L964,  1965 and L966.

His  act iv i t ies as the owner of  sa id bus iness consis ted pr imar i ly  o f

negot ia t ing job contracts ,  est imat ing and budget ing job costs  and

managing and superv is ing f ie ld  personnel .  The act iv i t ies of  the

unincorporated business consis ted pr imar i ly  o f  smal l  jobs such as

digging foundations for private homes. He employed 30 to 40 people.

His  net  income f rom the unincorporated business was $17,366.10 in  1964,

$L5 ,O74 .57  i n  1965 ,  and  $35 ,985 .91  i n  1966 .

4. Poughkeepsie Asphalt, Inc. was engaged in the manufacture and

sale of  asphal t  used in  the construct ion of  roads,  park ing lo ts ,

dr iveways and s imi lar  fac i l i t ies dur ing the years L964,  1965 and 1966.
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The product was sold primari ly to general contractors who performed

the paving operat ions.  Approx imate ly  L5% of  i ts  product ion was so ld

to pet i t ioner ,  David Alexander ,  and to  David Alexander ,  Inc.  I t  owned

two asphalt plants, trucks and other equipment. It employed approxi-

ma te l y  15  peop le -

5.  Pet i t ioner ,  David Alexander ,  was pres ident  and the owner of

90% of the stock of Poughkeepsie Aspha1t, Inc. during the years L964,

1965  and  L966 .  He  rece i ved  a  sa la ry  f rom sa id  co rpo ra t i on  o f  $2 r587 .80

in  1964 ,  $16 ,182 .40  i n  1965 ,  and  $16 ,480  i n  L966 .  Federa l  and  New York

State income taxes and social security tax were withheld from the

compensation paid to him. :[ tre services rendered by him for said

corporat ion consis ted pr imar i ly  o f  negot ia t ing sa les contracts ,

supervising employees and transacting miscellaneous corporate business

as execut ive of f icer .

6 .  Ci rc le  Sand & Gravel ,  Inc.  was engaged in  the min ing,  manu-

facture and sale of sand and gravel to be used in the construction

and repair of concrete buildings and roads and in combatt ing sno$t

and ice condit ions during the years 1964 and L965. Approximately one

hal f  o f  i ts  sa les were made to Poughkeepsie Asphal t ,  Inc.  I t  owned

its own trucks and processing equipment. f t  employed approximately

ten people. The gravel pit was owned by petit ioner, David Alexander.

He received rent from the corporation and took the depletion al lowance

on h is  tax returns.

7.  Pet i t ioner ,  David Alexander ,  was the pres ident  and owner of

66 2/3% of  the s tock of  Ci rc le  Sand & Gravel ,  fnc.  dur ing the years

1964 and 1965.  He received a sa lary  f rom said corporat ion of  $7,150.40

in 1964 and $3,268.80 in  1965.  Federa l  and New York State income taxes
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and social security tax were withheld from the compensation paid to

him. ftre services rendered by him for the corporation consisted of

managing the mining and manufacturing operations, directing the market-

ing funct ion,  superv is ing a l l  employees and t ransact ing genera l

corporate business as execut ive of f icer .

B.  A lexander  Equipment ,  Inc.  was engaged in  the business of

renting heavy eguipment, such as bulldozets, loaders and trucks,

during the years 1964, Lg65 and 1966. The equipment was rented pri-

mar i ly  to  pet i t ioner ,  David Alexander 's  so le propr ie torsh ip and a lso

to outs iders when not  be ing used in  h is  own act in lg ies.  Renta l  ra tes . /

\4tere based upon the "green book " which was a standard set by the

national association in the f ield. I t  owned the equipment which it

rented.  I t  employed f ive to  ten people.

9.  Pet i t ioner ,  David Alexander ,  was pres ident  and so le owner

of the stock of Alexander Equipment, Inc. He received a salary from

the  co rpo ra t i on  o f  $10 ,920 .00  i n  1964 ,  $1O,g2O.OO in  1965  and  $12 ,480 .00

in 1966.  Federa l  and New York State income taxes and soc ia l  secur i ty

tax were withheld from the compensation paid to him. fhe services

rendered by him for said corporation consisted of managing the rental

operat ions,  negot ia t ing equipment  purchases and sa les,  superv is ing

employees and transacting general corporate business as executive

o f f i ce r .

10.  David Alexander ,  Inc.  was engaged in  the business of  genera l

contract ing for  Iarge,  h igh r isk ,  f ixed fee construet ion jobs dur ing

the year 1964. It  employed 30 to 40 people. Some of i ts employees

also worked for the sole proprietorship.

11.  Pet i t ioner ,  David Alexander ,  was the pres ident  and so le

stockholder  of  David Alexander ,  Inc.  dur ing the year  L964.  He received
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a sa lary  of  95,OOO.0O dur ing sa id year .  f l re  serv ices rendered by h im

for  sa id corporat ion consis ted of  negot ia t ing job contracts ,  superv is ing

field operations, managing job cost control and transacting general

corporate business as execut ive of f icer .

L2. petj-t ioner, David Alexander, owned an off ice building and

garage faci l i t ies located on New Hackensack Road in Wappinger Fa1ls,

New york, during the years L964, 1965 and 1966. The sole proprietor-

ship, Alexander Eguipment, fnc. and David Alexander, Inc. operated from

said premises. The corporations paid rent to the sole proprietorship

for the use of the premises. The operations of Poughkeepsie Aspha1t,

Inc.  and Ci rc le  Sand & Gravel ,  Inc.  were conducted at  separate

faci l i t ies located on Sheafe Road in Wappinger Falls, New York. Each

of the entit ies maintained their separate books and records, bank

accounts and tax returns. Each of the entit ies did their own purchasing.

A11 intercompany transactions were reflected on the books of the

respect ive ent i t ies.  Each of  the ent i t ies h i red i ts  own employees

and maintained separate payrol l  records. Some of the employees of the

sole proprietorship hrere also employed by David Alexander, Inc. Al-1

bookkeeping activit ies for a1I of the entit ies were conducted at the

of f ice of  the so le propr ie torsh j -p.  Poughkeepsie Asphal t ,  Inc.  and

Circle Sand & Gravel, Inc. and the sole proprietorship maintained

thei r  own te lephone l is t ings.  The other  ent i t ies were not  l is ted.

CONCLUSIONS OF LAW

A. That the services rendered by petit ioner, David Alexander,

as an of f icerof  Poughkeepsie Asphal t ,  Inc. ,  Ci rc le  Sand & Grave1 Inc. ,

Alexander Eguipment, fnc, and David Alexander, Inc. were not so

integrated and in terre la ted wi th  h is  act iv i t ies in  connect ion wi th  h is
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unincorporated business as to  const i tu te par t  o f  a  bus iness regru lar ly

carried on by him and, therefore, the salaries received by him as an

off icer of said corporations were exempt from the imposit ion of the

unincorporated business tax in accordance with the meaning and intent

of  sect ion 703 (b)  o f  the Tax Law.

B.  ThaL the aforesaid act iv i t ies of  pet i t ioner ,  David Alexander ,

as an of f icer  o f  Poughkeepsie Aspha1t ,  fnc.1 Ci rc1e Sand & Gravel l  Inc. ,

Alexander Equipment, Inc. and David Alexander, Inc. did not constitute

the carrying on of an unincorporated business and his income derived

therefrom was not subject to the unincorporated business tax in

accordance with the meanincr and intent of section 703 Of the Tax Law.

C. Ttrat the petit ion of David Alexander is granted and the

No t i ce  o f  De f i c i ency  i ssued  Apr i l  10 ,  1958 ,  i s  cance l l ed .

DATED: Allany, New York

fu%,46, /f 7s*
STATE TAX COMMISSION

W,,^Irc.- lC^*N
COMMISSIONER

ssroNE


