STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

: AFFIDAVIT OF MAILING
EARL ADLER OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business .
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1961 & 1962,

State of New York
County of Albany

Martha Funaro s being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 3rd day of April sy 1972, she served the within
Notice of Decision (or Determination) by (certified) mail upon Earl Adler

(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Ezr] Adler

144 Rock Creek IlLane
Scarsdale, New York

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

| That deponent further says that the said addressee is the (representative
‘of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

3t day of  April 192 _@m Flenneo
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
ARI : AFFIDAVIT OF MAILING
E ADLER OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businessg
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1961 & 1962

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 3yg day of April s 1972 , she served the within
Notice of Decision (or Determination) by (certified) mail upon Herbert Granoff, Esgq.
(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Herbert Granoff, Esq.
50 Broadway
New York, New York

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

| That deponent further says that the said addressee is the (representative
‘of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this -
3rd day of April y 1692, MJ ;MW
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STATE OF NEW YORK STATE TAX COMMISSION
DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9, ROOM 214A

EDWARD ROOK

STATE CAMPUS SECRETARY T
STATE TAX COMMISSION ALBANY, N. Y. 12226 coumsslouo
NORMAN F, GALLMAN, ACTING PRESIDENT AREA CODE 518
A. BRUCE MANLEY 457-2655, 6, 7
MILTON KOERNER ADDRESS YOUR REPLY TO

Datads Albany, New York

april 3, 1973

Barxrl Mler
144 Mook Creek Iane
Scarsdale, Bew York

Dear Mz, Mlex:

Please take notice of the DECISION of

the State Tax Commission enclosed herewith.

Please take further notice that pursuant to section 722 of

the Tax Law any proceeding in court to review an adverse decision
must be commenced within after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply. '

Very truly yours,

(4 Mw

Nigel 6. Wxight

HEARING OFFICER

cc Petitioner’s Representative
Law Bureau

AD-1.12 (7/70)




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

of

EARL ADLER DECISION

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for the Years 1961 and 1962.

[N T T I T )

The taxpayer having filed a petition pursuant to Section 689 of
the Tax Law for the redetermination of a deficiency in unincorporated
business taxes imposed by Article 23 of the Tax Law for the years
1961 and 1962 and a hearing having been duly held on June 22, 1970
at the offices of the State Tax Commission, New York, New York,
before Nigel G. Wright, Hearing Officer, and the record having been
duly examined and considered

The State Tax Commission hereby

FINDS:

1. The issue in this case is whether petitioner who is engaged
in the selling of life insurance and mutual funds, is exempt from
tax either as an employee under Tax Law Section 703 (b) or as a sales
representative under Tax Law Section 703 (f).

2. The deficiencies ésserted are in the amounts of $1,392.91
for 1961 and $909.66 for 1962 both with interest.

3. Taxpayer was in the business of life insurance and mutual
fund sales. 1In 1961, he was 29 years old and had been in the busi-
ness for 2 years. He worked in associatibn with Bernard Bergan,
who had 30 years experience in insurance. In April of 1962, he
left this association to become an employee of Weinschel Co., Inc.

4. The deficiencies are based upon the amount of income re-

ported each year on Schedule C of the Federal return and on certain

amounts shown as salary on the Federal return. The amounts on
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Schedule C were from the following sources: The Bernard Bergan
Agency, Designed Program, Inc., Earl Adler, Inc. and other
sources. The salaries were from the Bernard Bergan Agency and
from EFarl Adler, Inc.

5. Bernard Bergan was general agent for Mutual Trust Life
Insurance Co. and later, for the U.S. Life Insurance Co. The
agency employed about 25 people. Sales were made through about
240 independent full time agents and brokers. Taxpayer solicited
life insunﬁpce and annuity sales for the Bernard Bergan Agency,

Inc. He r;éeived a salesman's commission on each sale. Taxpayer>

had a separate contract with the Bergan Agency, whereby he was

to engage in the recruiting, training and supervision of life

insurance agents and brokers. His compensation for these duties

was a small salary, plus 20% of the first year premiums produced

by those he supervised. The contract provides that such recruiting, -
training and supervising shall be done "in the specific manner"

prescribed by the Bergan Agency. Taxpayer agreed further that all '
sales directly solicited by himself would be placed through the

Bergan Agency.

6. The taxpayer and Bernard Bergan each owned half of the shares
in Designed Programs Inc., whose business was the sale of mutual
funds. Mr. Bergan was President and taxpayer was Vice-President.
Taxpayer was employed as manager with an overriding commission,
which was designed to leave 2% of the total commissions for the
corporation. His duties here were the same as his duties with
the Bergan Agency.

7. Taxpayer owned an interest in Programmed Economics Inc. He
wrote insurance as its sublicensee and it would place the business
with the Bergan Agency. It was set up to provide perpetual renewal
commissions to taxpayer. This corporation filed New York Franchise

tax returns. Taxpayer received $5,762.59 from this source in 1961

and nothing in 1962.




8. Taxpayer was the sole shareholder in Earl Adler, Inc. Its
income was commissions on insurance solicited by taxpayer and all
income was paid over to taxpayer. Such income was none in 1961
and $2,976.54 in 1962.

9. Taxpayer in 1961 received income of $5,948.73 from the
Bergan Agency and $721.80 and $880.44 from others, all as his
share of insurance commissions for the solicitation of policies
on which he participated directly. All such business was placéd
through the Bergan Agency.

10. The Bernard Bergan Agency withheld social security and
income tax from the fixed salary of taxpayer but not from his
commissions.

The amounts reported on Federal Schedule C (profit from busi-
ness or profession) were also reported on Federal Schedule C-3
(computation of social security self-employment) although no
additional social security tax was due on these sums.

11. The Bergan Agency provided all office space and secre-
tarial help for taxpayer. Designed Programs, Inc., Programmed
Economics, Inc., and Earl Adler, Inc. had theif offices in the
same office as the Bergan Agency.

12. The taxpayer took as deductions on Schedule C of his
Federal income tax return amounts for rent on business property,
legal fees, auto expenses, convention and travel expenses, books
and dues expenses, and amounts representing commissions paid to_
agents who shared in the solicitation of poliéies. The amounts
of commissions deducted were $22,954.21 for 1961 and $l3,004.7Q .
for 1962. The taxpayer did not offer evidenee of an allocation
of these expenses between his various sources of income.

Upon the foregoing findings and all the evidence in the case

The State Tax Commission hereby

DECIDES:

A. The amounts received as salaries and as overriding com—‘

missions from the Bernard Bergan Agency and Designed Programs, Inc.




totalling $55,280.11 in 1961 and $44,215.37 in 1962, were re-
ceived as an employee and are not subject to tax. There is
sufficient evidence to show that the corporate principles had
a right to control the details of taxpayer's work.

B. The amounts received from the direct solicitation of
insurance policies as found in paragraph nine and totalling
$7,550.97 for 1961 and none for 1962 are received by reason
of engaging in an unincorporated business. Taxpayer has not
carried the burden of proof of showing that such solicitation
was so incidental as not to constitute a business.

C. The amounts received as salary from Programmed Economics,
Inc., and Earl Adler, Inc. totalling $5,762.59 for 1961 and
$2,976.54 for 1962 were for services which constitute part of
the business of direct solicitation of life insurance carried
on by taxpayer.

D. Taxpayer has not carried the burden of proof of showing
what deductions should be allowed against his business income.

E. The deficiencies are valid in part and erroneous in part
and are recomputed to be $65.08 for 1961 and $0 for 1962, to-
gether with such interest, if any, as may be lawfully due pur-

suant to Section 684 of the Tax Law.

DATED: Albany, New York STATE TAX COMMISSION
COMMISSIONER

COMMISSIONER
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STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 214A
STATE CAMPUS

STATE TAX COMMISSION ALBANY, N. Y. 12226

NORMAN F. GALLMAN, ACTING PRESIDENT AREA CODE 518

A, BRUCE MANLEY
MILTON KOERNER

AD-1.12 (7/70)

457-2655, 6, 7

Dated: Albany, New York

April 3, 1972

Earl Adler
144 Rock Creek Lane
Scarsdale, New York

Dear Mr., Adler:

Please take notice of the DECISION of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to section 722 of
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 Months after
the date of this notice,

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

Apd g T

Nigel G. Wright
HEARING OFFICER

cc Petitioner’s Representative
Law Bureau

STATE TAX COMMISSION
HEARING UNIT

EDWARD ROOK

SECRETARY TO
COMMISSION

ADDRESS YOUR REPLY TO
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- !or & Redetermination of a Dcficiency or.
- for Refund of Unincorporated Business

L sawrn or Nm YORK
zsmawx TAX conuxsirou

In the Matter of the Petition '
of . |
EARL ADLER - '+ - DECISION

Taxes under Article 23 of the Tax Law
for the Years 1961 and 1962. o

. meniw

Thc taxpayur having filad a petition pursuant to SQction 689 of

o €he Tax Luw for the rodetarmination of a daficiancy in unincoxporatad ,W'
;Qbusinecs taxes imposed by Article 23 of the. Tax Law for the years
j‘ ‘196l and 1962 and a hcaring having been duly held on June 22, 1970
" at the officea of the State Tax Commission, New York, New York, v’
. beforq Nigal G“Wtight. Biaring Officor. and the ;occr& h;vffiia”’

‘3,fdu1y axaminod and conaidored et et E ?“f;;s'

The State ThxvCommiasiqn,ygtdhx B
. FINDS: | e o - | RS
1. The issue in this ca-e il whaﬁher petitioner who il cngaqod

in the selling of life 1nsurnnce and mutual funds, 1- exanpt fron o
'tax either as an employee “under Tax Law 80ction 703(b) or as a lQl.l Lo

‘f represantative under Tax Law Section 703(f).

2, ‘The deficicncien asserted are in the amount. o! $1,392 91 <, vj

- for 1961 and $909. 66 for 1962 both with interest.

Taxpayur was in the’ busines- of life 1nsuranco and nutual R
»fuﬁd sales. In 1961, he was 29 years old and had been in the hu-1-7°]a

~ ness for 2 years. Ha worked in association with Bernaxd Borqan.‘
: who had 30 years exporiance in in-urancc._ In Aprfl ot 1962,_hn
 left this asaociation to become an qmployee of Wb&nldhol co‘.‘;nc. o

4. -The deficioncic- are based upon the amount of 1ncomo zo~

. fportod each yaar on Schedule C of the Poderal tetuxn and on cottain

‘»~amounts shown as salary on the Federal return. !hc amounts on L
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’ ,Schedulo C were trom the folmwing courcen '!he Mrnard Bargw o

,"Agency, Doui.gnod Program, Inc., En:l Adlqr. Inc. and other .
‘sources. 'I‘he ularie- were from th% Bernnrd Berqam Aguncy and o
~ from Earl Adler, Inc., | S *&i 'f

= 8 5'. Bernard Bcrgan was qenozal agcnt for Mutual Trust Li!e

- Imuranca Co. and 1ater. for the U.s. I.ifo In-uranca Co. ’ 'm. .

- agoncy- employed about 25 people. Sales were made through abouti;; ’

11240 indnp)ondent full time agents and brokers. - uxpayor wlicitcd

5 yﬂ.j,»life insurance and ammity sales. for t.ho Bemard Bergan Aqancy. .

Inc. He recoivod a ulomn s commission on each. nalc. 'rlxply.r . : )

o ;khad a nparato ‘contract with tho Bergan Agency, whonby hc wn S

to engage in the recruiting, trnining and suparv:l.nion ot 1110 |
Vin-urnnce agents and brokers. His compenution tc»r these dutiu

A' :“;,wu a small ulqty plu- 20% of the: firat yeur ptmiuma produc.d |

by those he nuporvi-ed The contract pruv:l.du thut auch rlmlunq, ;:'

:tra:!.ning and -uporvi.cing -hall be dano “in tha specific nnnar L
' _prucribod by the Bergan Agancy. 'raxpnycr agroed further that 111
" nlen directly soli.cit-d by himulf would be placod thx'oug'h ﬂu

o ‘Bergan Agcncy.

- The taxpay-r and chard Bcrgm uch owned half ot the :htru
ijftghin Deniqned Proqrm- Inc., whose business was the sale’ of mutml

: mndc. | ur.; norgnn wu Pruidmt and tlxpuyor was Vi.co—Pruidcnt.

: 'l‘uepayet was amployod as manager with an ovorridinsy comini.on, o
vw‘hich was designed to leave 2% of the toul coaminnions for. thQ |
i ” corporution. His duties hnro were the same as his duties vith
__the Bergm Agoncy. | =

| 7. Taxp:ycr mmod an 1ntor¢st 1n trogrmod Baonomic- Ine. H‘ DS

wrote insurance as its nuhllacn-u lnd 1€ would pluco tho hulinul

o with the Bergan Agency. It wn ut up to provido po:pctull r.nml

i'eomniuionu to t&xplytr. 'mi.a mrporltion fil.d Hm Xoxk r ‘ohuc"

y !ax rcturnc. 'I'txpayot rodeivod $5 762 59 from th.tn -ourcc 5—1:%’1961
| and nothinq in 1962,
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,,.;i;.eonomicn,.znc.. and Barl Adler. Ine. had thoir otficqa in ehg
',?tamo office al tho Barggn Agency :

-3 -
é;i Thxpay&r wnn tha tolc har-holdcr in Barl Aélar. Inc.x Itﬂ }
"incomo was coumissions on innurancc colicit.d by—txxpayar nnd tll T
. tncome was paid cvor to taxpnycr. Such incomawwnl none in 1961 ,1}?1
and $2,976.54 in 1962. o R
9. Taxpayer in 1961 rccoiv.d income of $5 948 73 trum tht F*Qx!
yi,shnro of insurnnco eonmi:si%n- tor ﬁha solicitation of policica 4
on whieh he partieipated diroctly. A%}-lpch bu:ineqn qas P}!¢¢65 :;jg;,
th:OHQb eh¢=aa:qta'};°j‘l 3 i , ﬂ‘s'"f” | f?ﬁ: i f J o
ié.v The sernnrd Bazgan AQany wiﬁhheld -ocial -ecurity-iniff

"g‘ 5

incomo tax. £ron ﬁho iixed -alary of taxpayer hut not fran hi- 'Mﬁ%§y ;*?
’conmiluion-. L ,Vﬁt,f;;;JA“ E ‘ | | “hi:
The amountn roportod on Federal 8¢hedule c (profit frcu husi— :
nnc- or protes-ion) ‘were aluc roported on r-doral Sdh-iulo c-s
(camputntion of sociul -ocurity aelt—amplayment) alﬁhough no

additional social aoeurity tax was due on these sum:._;i‘,;-.»”‘

“.11. ‘The Borgtn Agonay provided all oftico apuce and uaero-
’itarial halp for taxpayur.' Du-ignqd Proq:nms. Ina., Prog:uunn&

'*12;; The taxpuyer took as deductiona un sdhedulc c a! hin
‘Fadorai income. tax r-tuxn umountn tox rent on bu-ino-s pnepcrty{“ R
‘flogil tees. auto cxponuou, conv.ntion and travel oxpcnncn. hpdkpfﬁv'{i

;;;and duus cxp.nnot. and tnounts roprcc-nhing coumiasion- pnid to
 vlantl who shared in tho solicitation of policios. The anouat-,ff
ot comnissions deducted were §22,954.21 for 1961 and #13,004.70

for 1962 The tlxpayqz aia not offer ovidonhe of an allocatian;?-

of the:o .xponues h-twuan hil varioua -antca- o! incena
Upon the foregoing findinq; and all the evidence in the ca.tﬁﬁrf
‘The State Tax cominion hereby e
DBCIDBS: //

A. The amountn rneoivod as -alarios tnd tn ovurridinq cqn- g |
. nintions from thc Bcrnurd Bcrgan Agcncy nnd Design.d Prﬁyr!mo,lnc.ii s
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totallinq §55,280.11 in 1961 and $44,215.37 in 1962, were re- .
_ceived as an employee and ars not subject to tax. There u >. |
' -vl“fficiont evidence to lhow that the. corpontn pri.nciphn hld ;
a :iqht to control the deuilu of tu;pgy.r.. work.v o S e
B. The tmountu received f.rom the diuct aoliciumu o:

.insurance policies as found in paragraph nine lnd toullinc

'$7,550.97 for 1961 and none for 1962 are received by reason

' of engaging in an- nnincorpontod businou. 'I‘axpnyer 'hll not L

| carried the burden of proof of ihwing that uuch -ollciutim |

‘was so incidental as not to constitute a business. ‘ ‘

C. The munt- rocoivod as salary fm Progrmd ncomnim.r

Inc., and Barl Adler, Inc. totalling $5,762.59 for 1961 and -‘

$2, 976 54 for 1962 were for services dhich cmtiwu plrt of

the business of direct -oliaitation of 11..‘.. :Lnnurmn carri‘d e ”

Cen' by adpaer. SR kgt e T ) :‘i
_ Taxpayer has not carricd tho burdon o! proot of lhcmlng R

what dodnction- should be ﬁlmd uqainnt hh bulincn hacan _

| 'mp diﬂeionoiu n- vand :Ln gnrt anq -rmm 1n put

md aro rocomputod to ba $65.08 for 1961 and $0 f.or 1962. t V

gether with such 1ntor¢nt,, i.t any, as my bc lavfully duo pur- ;

suant to Section 684 of thd Tax Law e

"DATED Albany. Nsw Yo:’k

.. _STATE TAX COMMISSION
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