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STATE OF NEl'l YORK
STATE TAX COM}IISSION

In the Matter of the Petltlon
z

of

Ennrett W. Williams
:

For a Redetermination of a Deficiency or
a Refund of unincorporated Businegs
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1962 & 1963:

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age; and that on the 2gthday of March ,1921 , she served the wlthln

Notice of Decision (or Deternrinatton) by (certified) mall ripon Jack Battaglia,

Esq. (representative of) the petitloner in the wlthin

proceedin$r by encloeing a true copy thereof in a secqrely sealed postpaid

wrapper addresse.t as rorlows: ffi;i""*en|,!;"o
950 Crossroads Building

2 MaLn Street East

and by depostting same encrou"fffin""it3fr"tH"S"T355 
"oa'Lt3]aa rrrapper in a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office l),epartment wlthln the State of New York.

That deponent further says that the sald addressee ie the (representatlve

of) petttLoner herein and that the address set forth on said wrapper is the lact

known address of the (repreeentative of the) petitioner.

AFFIDAVIT OF MAILING
OP NOTICE OF DECISIO}I
BY (CERTTTTED) l{Art

Sworn to before me this

29t.h- day of March , 19 7I

> P  t  < j t ,
,:

k*-/;.^o-n-a
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I STATE OP I.IEW YORK
STATE TAX COMHISSION

In the Matter of the Petition
:

of

Enmett W. Williams
:

For a Redeterrnination of a lleficie?cy or
a Refund of Unincorporated Business3
Taxes under Article(s) 23 of the
Tax law for the (Year(s) 1962 & 1963:

State of llew York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

ager and that on the 2995 day of March ; L97lr she served the wlthln

Notice of Decision (or Determination) by (certtfied) mall r.rpon Enmett W.

Williams (representatlve of) the petitloner in the within

proceeding, by enclosing a true copy thereof Ln a seeurely sealed postpaid

wrapper addressed as follows: Etrunett W. Williams
1630 Lake Road
Webster, New York

and by deposltlng same enclosed in a postpald properly addressed nrapper l.n a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Poet Office Department withln the $tate of Ner York.

Ttrat deponent firrther says that the said addressee ia the (representatfve

of) petitl.oner herein and that the addrees eet forth on said r+rapper is the lact

known address of the (representatl,ve of the) petitLoner.

AFFI DAVIT OP I.IAIIII{G
OF IIOTICE OF DECISrc}T
BY (CERTTTTED) r{AIt

Sworn to before me this

2gEhday of March , L97L.
-/

,-X-..n 61r-' Z/.'. /urr.,l



I n  t he  Ma t te r  o f  t he  Pe t i t i on

of

E]IVIMETT W. WILLIA}4S

fon  Rede te rm ina t i on  o f  De f i c i ency
or  for  Refund.  of  Unincorporated
Business Taxes for  tho years L962
and  L963 .

:

DECIS ION

Errnnet t  W. Wi l l iams,  t i rne ly  f i led a pet i t ion for  : :edeterminat ion

of  a  d.ef ic iency or  for  re fund of  un incorporated business taxes unden

Ar:t icle 23 of the Tax Law f or the yean s L962 and 1963 . A forrnal

hear ing was held before Lawrence A.  Newman,  Heaning Of f icer '  in  the

of f ices of  the State fax Commiss ion in  the Ci ty  of  Rochester ,  New York,

on June ! '1 ,  1970.  Tho pet i t ioner  appeared and was represented by

Rub in  and  Levey ,  Esq .  ( Jack  Ba t tag l i a ,  Esq . ,  o f  Counse l ) .  The  Income

Tax  Bureau  was  rep resen ted  by  Edward  H .  Bes t ,  Fsq . ,  (So lomon  S ies  Esq . r

o f  Counse l ) .

FIIIDINGS OF li'ACTS

1 .  The  pe t i t i onen ,  and  h i s  w i fe ,  Be t t y  W i1 l i ams ,  f i l ed  New Yonk

State Incgme Tax Resident  re turns for  the years 11962 and L963.  The

pet i t ioner  d id  not  f l le  un incorporated business tax retunns for  the

years  1962  and  L963 .

Z.  On Februar .y  28,  L966,  the Income Tax Bureau issued a not lce

of  def ic iency against  the pet i t ioner  under  f i le  numbered 3-6260682

for the years L962 and 1963, in the amount of $68]- 49' plus statutony

in te res  t  .

The deficiency was based on a f lnding by the Income Tax Bureau

tha t  t he  pe t i t i one r rs  bus iness  ac t i v i t i es  cons t i t u ted  tho  ca r ry ing

on of  an unincorporated business and the income der ived f rom th is

sou rce  was  sub jec t  t o  t he  un inco rpo ra tod  bus iness  tax .

3.  The pet i t ioner  graduated f rom a two year  school  o f  bus iness

w i th  ma jo r  eou rses  i n  accoun t ing .  Subsequen t l y ,  t he  pe t l t i one r  was

an employ€€r  successive ly  of  B.  Forman Company and Raye Namrof ,  Inc.

Both of  these corporat ions were genera l ly  owned by the sarne stockholders.
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While the taxpayen was employed

account ing,  rent  co l lect ion,  and tax

which were or^nred either by B. Forman

Forrnan and Namnof .

7 .  The  pe t i t i one r  has  fa i l ed  to  p rove

the business ent i t ies for  whom he prov ided

wi th an employer-employee re lat ionship.

B .  The  pe t i t i onen  was  no t  engaged  in

pr"ofess ion wi th in  the meaning and in tent  o f

by Raye Namrof , Inc., he per,f ormed

funct ions for  severa l  ent i t i .es

Co.  or  the maJor  s tockholders of

that  h is nelat ionship wi th

serv j -ces ,  was  eons is ten t

the practice of an exempt

Ant ic le  23 of  the Tax Law.

4.  Dur ing the years 1952 and fg8,  the pet i t ionen cont inued to

pen fo rm se rv i ces  fon  these  ne la ted  i n tenes ts .  However ,  t he  pe t i t i onen

no  longer  rece i ved  a  sa la ry .  I ns tead ,  t he  eompensa t ion  fo r  pe t i t i onen rs

serv ices was a l located on the basis  of  work per formed for  each ont i ty ,

and a d i rect  payment  procedure hras adopted whereby each ent i ty  compen-

sated h im for  the work penformed. .  The pet i t ioner : ,  in  turn,  was expected

to pay for  any operat ing expenses that  he might  incur .  I t  was not

pr4oven that  any of  the ent i t ies wi thJ:e ld income taxes,  soc ia l  secuni ty

taxesr  or  repor ted these payments for  payro l l  tax purposes.

5.  Dur ing the years L96Z and 1963,  t l re  pet i t ionen repor ted these

pa;rments on U.  S.  Form ]040 Schedule t rc t r ,  Prof i t  fnom Business or

Profess ion,  as gross receipts ,  and deducted t t reref rom var lous busj -ness

expenses,  incruding deprec iat ion on of f ice equipment ,  rent ,  wages,

automobi le ,  t ravel ,  and payro l l  taxes,  and,  in  addi t ion,  executed a

sel f -employment  income ropor t .

6 .  The pot i t ioner  is  not  l icensed as a publ ic  aecountant  in  the

State of  New York,  nor  d id  he seek or  accept  c l ients  f : :c rn the genera l

pub l i c .

DECISION

A.  The  bus iness  ac t i v i t i es  o f  t he  pe t i t i one r  f o r  t he  yea rs  L96Z

and f963,  c t raracter ized on the tax returns as t raccount i rg ,  t t  const i tu ted

the carrying on of an unincorponated busj-ness within the meaning and

intent of Art icl-e 23 of the Tax Law, and the income derived thenefr"om
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was subJect to the unincorporated

B.  The no t ice  o f  de f ic iency

den ied .

DATI'D: glbany, New YorF
,y' 

'1,, 
,'< \. t l'.- .-rl ,t, 7' i' ;l :

bus iness  tax .

i s  sus ta ined  and  the  pe t i t i on  i s

STATF TAX COMMISSION

hurr* J(*^*....-,
COMMISSIONER


