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ATTIDAVIT OF MAITING
OF NOTICE OF DECISION
ny (crnrrrruo) xerl

STATE OF NE{d YORK
STATE TAX COMI.IISSION 2)

In the l,latter of the Petition
:

of

Joseph & Dorothy Wesnofske :

:
For a Redeterrnination of a Deficiency or
a Refund of Unincorporated Businesq
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1963 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

agel and that on the 25thday of February , L9 7L, she served the within

Notice of Decision (or Determination) by (certlfied) mall upon Joseph &

Dorothy Wesnofske (representatl.ve of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Joseph & Dorothy Wesnofske

43"ffi;t3,,Ti3.r"", New York
and by deposlting same enclosed in a postpald properly addressed rorapper Ln a

(post office or official deposltory) under the exclusive care and cuatody of

the Unlted States Post Office Department withln the State of l{ew York.

Ttrat deponent further says that the said addressee ia the (representative

of) petitioner herein and that the address set forth on saLd wrapper is the laat

known address of the (representatfve of the) petitioner.

Sworn

25t.h

to before me this

day of FebruarY , Lg7I.



STATE OF }IEW YORK
STATE TAX COMI.{ISSION

In the I'latter the Petition

.Toseph & Dorothy Wesnofske
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Busiiress,
Taxes under Art icle(s) 23 of the
Tax Law for the (Vear(s) 1963 :

State of New York
Gounty of Albany

Martha Funaro r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 25th day of February t L9 
'71-, 

she served the wlthin

l{otice of Decision (or Determination) by (certified) mail r-ipon Bernard 'J.

Wesnofske (representatLve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Bernard J. Wesnofske
153 Haverford Road
Hicksvi l le, New York f1801

and by deposltlng same enclosed in a postpald properly addressed nrapper ln a

(post office or official depository) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee ia the (representative

of) petitloner herein and that the addrees set forth on said wrapper is the laet

known address of the (representatlve of the) petitioner.

Sworn to before me this

25thday of Feloruary , 1971.

of

of
AFFIDAVIT OF I{AIIING
OF HOTICE OT DECISION
BY (CERTIFTED) t{AIt
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STATE

STATE

OF NEW YORK

TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

JOSEPH AND DOROTTTY WESNOFSKE

for  a  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Unincorporated Business Taxes

under Art ic le 23 of the Tax Law for the
Y e a r  1 9 6 3 .

1.  The pet i t ioners t imely  f i led a New York

income tax return for  the year  1963,  but  d^ id  not

business tax return.

Joseph and Dorothy Wesnofske have petit ioned for a redetermina-

t ion of  a  def ic iency or  for  re fund of  un incorporated business taxes

under  Ar t ic le  23 of  the Tax Law for  the year  1963.  A formal  hear ing

was held before Lawrence A.  Newman,  Hear ing Of f icer ,  in  the of f ices

of the State Tax Commission in the Citv of New York on October 28,

L97O. The Income Tax Bureau was represented by Edward H.  Best ,  Esg.

(Alexander  Weiss,  Ese.  o f  Counsel ) ,  and the taxpayers by Bernard J .

Wesnofske,  Esq.

FINDTNGS OF FACT

DECISION

State Combined

fi le an unincorporated

2.  On March 15,  L967,  the pet i t ioners s igned.  a consent  extend-

ing the per iod of  l imi ta t ion upon assessment  for  the year  1963,  to

Ap r i l  15 ,  1968 .

3.  On Apr i l  L ,  1968,  the Income Tax Bureau issued a Not ice of

De f i c i ency  under  F i I e  No .  3 -7582015  in  the  amoun t  o f  $7 ,058 .48 ,

p lus  i n te res t .

The deficiency was based on a f inding that interest receivdd on

a condemnation award and the gain realized on the involuntary con-

version of certain real property was subject to the unincorporate{

business tax.



7

a

4.  On December 28,

$2 ,000 .00  on  accoun t .

|  - 2 -

L9671 the petj-t ioners paid the sum of

5.  on Ju ly  5,  1968,  the pet i t i_oners f i led a pet i t ion for

redetermination or for refund, which was accepted by the rncome

Tax Bureau as the eguivalent of a t imely claim for refund..

6. The petit ioners purchased four contiguous parcels of

land in Melvi l le, New york and assembled them into one parcel

total ing approximately sixty acres. The agreement to purchase

was made in  the year  1950.  Al l  parcels  had defect ive t i . t les and

good t i t le was obtained for each parcel after lengthy legal and

cour t  act ion.

7.  The 'pet i t ioners c leared the land of  garbag'e,  junk and

debr is  over  a per iod of  years.  In  the year  1951,  a c inder-b lock

garage was constructed for the use of a son who was in the truck-

ing business.  rn  the year  L954,  the pet i t ioners constructed a

house for their own residential use.

B.  Dur ing the years ) .957,  1958 and 1959,  the pet i t ioners

reported income from the sale of cropsr drrd expenses from farm

operations, upon the property in question, and described their

farming act iv i t ies as "potatoes and turn ips."  The pet i t ioners

owned farm equipment, upon which, depreciation was claimed for the

years L957,  1958 and 1959.  Dur ing the year  1960,  farming operat ions

were conducted by a son on the land in question. During the year

1956,  a por t ion of  the proper ty  was leased to a tenant  farmer at  a

f ixed renta l -

9. The property was appropriated by the State of New York

on June 13,  1950,  for  the purpose of  const ruct ing a home for

retarded.  ch i ld . ren.  Af ter  l i t igat ion of  the pet i t ioners c la im,

a decision and award was mad.e by the Court of Claims on January 7,

L963 .
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DECISION

A. The petit ioners uti l ized. the property in question in

farming operations, and the activit ies constitute the carrying on

of  an unincorporated business.

B. The interest and gain realized on the involuntary con-

version of the property is subject to the unincorporated business

tax .

C.  The def ic iency is  susta ined,  and the c la im for  re fund is

denied.

DATED: Albany, New York
..:L1, "'' - "' , n it"'; ., 
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STATE TAX COMMISSION
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COMMISSIONER
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COMMISSIONER


