
STATE OF NEW YORK
STATE TAX COMXISSION

In the Matter of the Petl.tion

of

IRVING WEISBERG

:
For a Redetermination of a Deflcieney or
a Refund of UNINCORPORATED BUSINESS:
Taxes under Article(s) 23 of the
Tax law for the (Year(s) 1:962, L963 an$

]-964 -

AFFIDAVIT OF MAITING
OF IIOTICE OT DECISIOII
BY (CERTTFTED) l{AIr

("9

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24thday of August , 19 71, she served the withln

l{otice of Decision (or Determination) by (certtfied) mail r.rpon rrving

feisberg (representative of) the petitloner in the within

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Irving Weisberg
73 Finch Drive
East  Hi l ls ,  New York

and by deposlting sanre enclosed in a postpaid properly addressed w:r'apper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Poet Office Department within the State of l{ew York.

fitat deponent firrther says that the sald addressee ia the (representatf,ve

of) petttl"oner herein and that the addrees set forth on said wrapper is the last

known address of the (representative of the) petitioner.
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Sworn to before rne this
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STATE TAX COM}IISSION

In the llatter of the petition

:
of

IRV]NG WEISBERG

:
For a Redeterrnination of a Deficiency or
a Refund ofunincorporated Business :
Taxes under Article(s) 23 of the
Tax law for the (Vear(s) L962, 1963 and

APTIDAVIT OF },IAILING
OF }IOTIOE OF DECISION
BY (CERTTFTED) HAIL

State of New York
CounW of Albany

Rae Zimmerman, being duly sworn, deposes and says that

she is an employee of the Departnrent of Taxation and Finance, over 18 years of

a8er and that on the 24t1nday of August , 1971, she served the within

ilotice of Decision (or Deterrnination) by (certified) mall upon Nathan E.

Jordan (representatlve of) the petitloner in the within

proceedin8r by enclosing a true copy thereof in a securely sealed postpaid

w"apper addressed as follows: Nathan E. Jordan

*::;::;:'l#;::; 10001
and by deposlting same enclosed in a postpuld properly addressed rrapper Ln a

(post office or officlal deposltory) under the exclusive care and custody of

the Unlted States Poet Office Department withln the State of New york.

Ttrat deponent ftrrther says that the safd addressee ie the (representatlve

of) petltioner herein and that the address set forth on said wrapper ig the laat

known address of the (representatlve of the) petitl.oner.

before rne this

August
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Sworn to

of ,  L97L



I

STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

IRVING WEISBERG
DECISION

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business :
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  L962 ,  L963  and  1964 .  :

Pet i t ioner ,  I rv ing Weisberg,  has f i led a pet i t ion for  redetermi-

nation of deficiencv or for refund of uni-ncorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years 1962,  L963 and 1964.

(F i le  #L4362924) .  A formal  hear ing was held before Paul  B.  Coburn,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  B0

Cen t re  S t ree t ,  New York ,  New York ,  oo  Februa ry  22 ,  I 97L ,  d t  I : 30  P .M.

Petit ioner appeared by Nathan E. Jordan. The Income Tax Bureau

appeared  by  Edward  H .  Bes t ,  Ese .  (a lbe r t  Ross i ,  Esq .  o f  Counse l ) .

ISSUES

I .  D id  the  bus iness  ac t i v i t i es  o f  pe t i t i one r ,  I r v i ng  We isbe rg ,

dur ing the years L962,  L963 and 1964,  const i tu te the carry ing on

of  an unincorporated business.

f f .  D id the income repor ted as sa lary  by pet i t ioner ,  f rv ing

We isbe rg ,  du r ing  the  yea rs  L962 ,  1963  and  1964 ,  cons t i t u te  bus iness

connected income subject  to  unincorporated business tax.

I I I .  D id pet i t ioner ,  I rv ing Weisberg,  have reasonable cause

for  fa i l ing to  f i le  New York State unincorporated business tax

re tu rns  fo r  t he  yea rs  1962 ,  1963  and  1964 .
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FTNDINGS OF FACT

t.  Pet i t ioner ,  I rv ing Weisberg,  and h is  wi fe  f i led New York

State income tax res ident  re turns for  the years L962,  L963 and

L964.  He d id not  f i le  New York State unincornorated business

tax returns for  sa id vears.

2.  On March 28,  L966,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioner ,  I rv ing Weisberg,  imposing

unincorporated business tax upon the income received by him from

h is  bus iness  ac t i v i t i es  du r ing  the  yea rs  L962 ,  1963  and  1964 .  I t

also imposed unincorporated business tax on income reported by

him as sa lary .  I t  fur ther  imposed a penal ty  in  the sum of  $98.52.

for  fa i lure to  f i le  un incorporated business tax returns for  sa id

years.  In  accordance wi th  sa id Statement  of  Audi t  Changes,  i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $532 .23 .

3,  Dur ing the years L962,  L963 and 1964,  pet i t ioner ,  I rv ing

Weisberg, was a resident fur coat buyer for P. Schlampp & Son of

Minneapol is ,  Minnesota and Morr is  B.  Sachs,  fnc.  o f  Chicago,

I l I ino is .  He woul -d receive orders f rom these f i rms request ing

him to purchase fur coats in accordance with the specif ications

contained in the orders. He would then go to various manufacturers

unti l  he found one who could manufacture the coat in accordance

with the specif ications. The manufacturer would then make the

coat and forward it  to him for inspection. He would then forward

the coat  to  one of  h is  pr ine ipals .  The manufacturer  would b i l l

the pr inc ipa l  d i rect ly .  Pet i t ioner  would receive f rom the manu-

facturer a commission equal to two percent of the purchase price.

4.  Dur ing the years L962,  1-963 and 1964,  pet i t ioner ,  I rv ing

Weisberg,  carr ied on h is  bus iness act iv i t ies in  New York Ci ty  in
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a one room of f ice conta in ing two desks,  a  pack ing tab le,  a

typewr i ter  and a vaul t  used to  bold coats.  The of f ice was

leased in  the name of  P.  Schlampp a Son,  but  the rent  was

paid by pet i t ioner .  He personal ly  employed a sh ipping c lerk .

5 .  Pe t i t i one r ,  r r v ing  We isbe rg r ,  rece i ved  $5 ,000 .00  a  yea r

f rom Mor r i s  B .  Sachs ,  I ne .  and  app rox ima te l y  $9 ,000 .00  a  yea r

f rom P.  Schlampp s,  Son dur ing the years 1952,  L963 and 1964.

Federal income and social securitv taxes were withheld from

the income paid to  h im by these f i rms.  OnIy Morr is  B.  Sachs,  Inc.

withheld New York State income tax from said payments. In addi-

t ion,  he received commiss ion income f rom manufacturers of

$6 ,786 .4 I  t n  L962 ,  $8 ,304 .62  i n  1963 ,  and  $9 ,2O2 .34  i n  1964 -

In connect ion wi th  h is  bus iness act iv i t ies,  he incurred expenses

o f  $10 ,386 .48  t n  L962 ,  $ I1 ,309 .98  i n  1953  and  $10 ,731 .54  i n  1964 '

He was not reimbursed for anv of these expenses. He deducted

these expenses of  Schedule r rCr t  o f  h is  Federa l  income tax returns.

None of  the f i rms exerc ised any contro l  or  superv is ion over  h is

buying act iv i t ies or  techniques or  to  the t ime he devoted to

bus iness .

6.  Pet i t ioner ,  I rv ing Weisberg,  was advised by h is  accountant

that he was not required to f i le New York State unincorporated

bus iness  tax  re tu rns  fo r  t he  vea rs  1962 ,  L963  and  1964-

csqwg.I_aN.$*_Qll LAw

A. That  the income received by pet i t ioner ,  I rv ing Weisberg,

f rom Morr is  B.  Sachs,  Inc.  and P.  Schlampp & Son d.ur ing the years

L962,  L963 and 1964 together  wi th  the two percent  fees received

from various fur coat manufacturers constituted income from his

regular  bus iness as a res ident  fur  coat  buyer  and not  compensat ion

as an employee exempt from the imposit ion of unincorporated business

tax in  accordance wi th  the meaning and in tent  o f  sect ion 703 (b)
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of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  I rv ing Weisberg,

dur ing the years L962,  J-963 and 1964,  const i tu ted the carry ing on

of an unincorporated business and his income derived therefrom was

subject to unincorporated business tax in accordance with the

meaning and intent of section 7O3 of the Tax Law.

c.  That  pet i t ioner ,  r rv ing weisberg,  had reasonable cause

for not f i l ing New York State unincorporated business tax returns

for  the years 1962,  L963 and 1964 and,  therefore,  the penal ty

assessed pursuant  to  sect ion 585 (a)  o f  the Tax Law is  waived.

D. That the petit ion of Irving Weisberg is granted to the

extent  o f  cancel l ing penal t ies imposed pursuant  to  sect ion 085 (a)

of  the Tax Law for  the vears 1962,  L963 and 1964,  in  the to ta l

sum o f  $98 .52  and  the  No t i ce  o f  De f i c i ency  i ssued  March  28 ,  L966 ,

i s  reduced  f rom $532 .23  to  $433 .7L ,  t oge the r  w i th  such  i n te res t

as may be due f rom March 28,  L966,  and,  except  as so granted,  the

pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

p4r/q7/

STATE TAX COMMISSION
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COMMISSI
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COMMISSIONER


