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t, 'STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latter of the PetJtion
:

of

Van Den Bout Associates,
A Partnership ;

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Article(sf lG-A of ther"* h" fo, th" (v"""("1"{(y/;r;.;": 

igro
State of New York
County of Albany

AFFIDAVIT OP UAITING
OF NOTICE OF DECISION
BY (CERTTTTED) HArr

Martha Funaro , being duly sworn, deposes and says that

she is an ernployee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the L2t,hday of April , L97L, she served the wlthin

Notice of Decision (or Determination) by (certtfied) mall r.lpon Bernard P.

Bi rnbaum, C.  P.A. (representatlve of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Bernard p. Birnbaum, C.p.A.

il:"::#:l'fr#$ade 
Blde'

and by depoelting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and eustody of

the tlnited States Post 0ffice Departrnent withln the State of New York.

That deponent further says that the sald addressee is the (representatlve

of) petttLoner hereln and that the address set forth on said wrapper is the lact

known address of the (representatlve of the) petitloner.

Sworn to before rne this

day of



STATE OF }IEt{ YORK
$TATE TAX COMHISSION

In the llatter of the Petition
:

of

Milton C. Van Den Bout & :

Ellsworth G. Van Den Bout 
:

For a Redetermination of a Deficl"ency or
a Refund ofPersonal-. rncome :
Taxes under Art ic le(s) ,^ of  the
Tax Law for the ,'.- ' \ rv

( r e a r ( s l  1 9 5 7 ,  1 9 5 9 ,  s  1 9 6 0

ATFIDAVIT OF MAILIIiTG
OF NOTICE OF DECISION
BY (CERTTFTED) HArr

State of New York
County of Albany

Martha Funaro r being duly swornr deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 12th day of April , L9'11, she served the wtthin

Notice of Decision (or Determination) by (certified) mail upon Bernard P.

Birnbaum, C. P.A. (representatlve of) the petitloner in the wlthin

proceedin$r by encloslng a true copy thereof in a seeurely sealed postpald

trrapper addressed as follows: Bernard p. Birnbaum, C.p.A.
270 Reynolds Arcade Bldg.
Rochester, New York

and by deposlting same enclosed in a postpaLd properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Offlce Department withln the State of ller York.

fitat deponent further says that the sald addressee ia the (representatlve

of) petttl.oner herein and that the addrees set forth on said wrapper is the last

known address of the (representatfve of the) petltioner.

Sworn to before

day of

rne thls

, lf2 apri I

L4. l

dloLe



STATE OF NEtll YORK
STATE TAX COMI.IISSION

In the llatter of the Petition
:

of
Milton C. Van Den Bout & Ellsworth
G. Van Den Bout

:
For a Redeterrnination of a Deficiency or
a Refund 6f Persono.l Ineome
Taxes under Article(s) 16 of the
Tax law for the (Year(s) L957, L959, qnd 1960

State of New York
County of Albany

Martha Funaro r belng duly sworn, deposes and says that

she is an employee of the llepartnent of Taxatlon and Finance, over 18 years of

age, and that on thsl2th day of APril , 19 7I, she served the withln

Notice of Decision (or Determination) by (certified) mall upon Milton C. Van Den
Bout

Ellsworth c. Van Den. (representatLve of) the petitloner in the wlthin
Bout

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Milton C. Van Den Bout
115 Maple Avenue
Palmyra, New York

and by depostting same enclosed in a postpald properly addressed nrapper ln a

(post office or official depository) under the exclusive care and custody of

the United States Post Office Department within the State of lfew York.

firat deponent further says that the sald addressee is the (representatlve

of) pettti.oner hereLn and that the address set forth on said lrapper ig the laat

known address of the (representatfve of the) petitLoner.

Sworn to before rne this

APFIDAVIT OP MAITII{G
OF }IOTICE OF DECISION
BY (CERTTFIED) trart

day



STATE 0F NEtll Y0RK
STATE TAX COM}IISSION

In the Matter of the Petition

of

Milton C. Van Den Bout &
Ellsworth G. Van Den Bout

For a Redetermination of a Deficfency or
a Refund of Personal Income :
Taxes under Articte(s) 16 of the
Tax Law for the (Vear(s) L957, 1959, F 1960

AFFIDAVIT OF I{AIIING
OF NOTICE OF DECISION
BY (CERTTFTED) HAIL

State of New York
County of Albany

Martha Funaro e belng duly sworn; deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the l2thday of April , 19 7L, she served the withln

ilotice of Decision (or Determination) by (certtfied) malt upon Milton C. Van Den
Bout

Ellsworth G. Van Den (representatlve of) the petitioner in the wlthin
Bout

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Ellsworth G. Van Den Bout

Hffi":3:.$3# York
and by deposlting same enclosed Ln a postpald properly addressed wrapper Ln a

(post office or official depository) under the exclusive care and custody of

the United States Pogt Office Department withln the State of New York.

fitat deponent further says that the sald addressee ie the (representatlve

of) petttLoner herein and that the address set forth on said hrrapper is the last

known address of the (representatfve of the) petittoner,

to before

day of

me this

q

Sworn

'/,

L/i,r/



STATE 0F I,IEW YORK
STATE TAX COMHISSION

In the l,latter of the Petition
:

of

Van Den Bout Associates,
A Partnership ,

For a Redeterrnination of a Deficl.ency or
a Refund 65 Unincorporated Busidess.
Taxes under Article(s) 16-A of the
Tax law for the (year(s) f/y/e ,June 30r 1958,

L959 and 1960.

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agee and that on the 12th day of April , Lq 7Le she served the wlthin

Notice of Decision (or Determination) by (certlfied) mall r.rpon Van Den Bout

Associates, A Partner- (representatl.ve of) the petitioner in the wlthtn
ship

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follor{s: Van Den Bout Associates
2O5 East Main Street
Palmyra, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposftory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of l{ew York.

firat deponent further says that the sald addressee ie the (representatlve

of) petttLoner herein and that the address set forth on said wrapper ig the lagt

known address of the (representatlve of the) petltLoner.

Sworn to before ne this

AFPIDAVIT OT }iAILING
OF NOTICE OF DECISTON
BY (CIRTTPTED) t{Arr

I2th day of Apri L9'IL. '?lz7-4-^)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Anpl icat ion

o f

MILTON C. VAN DEN BOUT & ELLSWORTH
G. VA}T DEN BOUT

for  rev is ion  or  re fund o f  Persona l  Income
Taxes under Art ic le 16 of the Tax Law for
t h e  y e a r s  1 9 5 7 ,  1 9 5 9 ,  a n d  l - 9 6 0 .

DETERMINATION

fn the Matter of the Appl icat ion :

o f :

VAld DEN BOUT ASSOCfATES, A Partnership:

for revision or refund of Unincorporated. :
Business Taxes under  Ar t ic le  16-A of  the
Tax Law for the f iscal years ending June
30 ,  1958 ,  1959  and  1960 .

Taxpayers applied for revision or refund of Personal Income

Taxes under  Ar t ic le  L6,  and Unincorporated Business Taxes under

Article 16*A of the Tax Law for the above l isted years. A formal

hear ing was held before Vincent  P.  Mol ineaux,  Hear ing Of f icer ,  in

the off ices of the State Tax Commission in the City of Rochester,

on September 22, 1955. TLre taxpayers were represented by Bernard

P. Birnbaum, Esc1.

FINDINGS OF FACT

1.  Tt re issue in  th is  case is  v*rether  deduct ions c la imed by

the partnership and individ.ual taxpayers for amortization of a

covenant  "not - to-compete"  were va l id  deducLions under  Ar t ic les 15

and 16-A of the ?ax Law.

2. The above partnership is an insurance agency which form-

erly operated under the name of The Henry E. Mitchell  Agency, a

partnership consist ing of the two applicants and Henry E. Mitchell .

DETERI{TNATTON
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3. By agreement, this partnership had an agreed upon value

of  $70,000.00.  By June 30,  L956 the Van Den Bouts had purchased

Mr.  Mi tchel l 's  ent i re  in terest ,  d issolved the par tnership and

establ ished the par tnership of  Van Den Bout  Associates.

4. TLre above i-952 agireement contained a covenant "not-to-

compete"  whic t r  read as fo l lows:

"Any partner who withdraws pursuant to this provision
st ra l l  not  enqage wi th in  f ive(5)  years af ter  h is  wi th-
drawal  as a par tner ,  in  the insurance business e i ther
d i rect ly  or  j -nd i rect ly ,  wi th in  twenty- f ive (25)  mi les
of Palmyra, New York, and shall- not sol icit  any insur-
ance  bus iness . . .  "

There is no value placed upon this covenant "not-to-compete. "

5. Ttre new partnership of Van Den Bout Associates began

amort iz ing as a deduct ion the above va luat ion of  $70,000.00 over

a f ive year period as the cost of the covenanL "not-to-compete. "

6-  On September 7,  1962,  the fo l lowing not ices of  addi t ional

assessments were issued based upon a determinat ion d isa l lowing a

deduction described as amortization of a covenant "not-to-compete"

as no va lue was ass iqned to such agreement .

NAI{E ASSESSMENT NO. YEAR AIVIOUNT

MILTON C. DEN BOUT

ELLISWORTH G. VAir{ DEN BOUT
t l

t 1

VAII DMT{ BOUT ASSOCIATES
t l

t l

VAII
t l

t l

F A 9 5 7 a 2
F A 9 5 7 8 3
FA957a4
F A 9 5 7 8 5
F A 9 5 7 B 6
F A 9 5 7 8 7
FA95779
F A 9 5 7 B O
F A 9 5 7 8 1

DETERMINATION

6/30/sB
6/30 /5e
6/30/60

$465 .37
64L .7  0
425 . IO
475 .6 r
566 .7L
389 .84
44B .OO
44A .OO
505 .40

j -957
1959
1960
l-957
1959
1960
f/y/e
r/v/e
r/v/e

A. fhe cost  o f  the covenant 'hot - to-compete"  in  the L952 par t -

nership agreement is not severable from any cost of good wil l  paid

by the taxpayers.

B.  The aggregate sum of  $70,000.00 paid by the appl icants  to

Henry E- Mitchetl represents their purchase of proprietary interests

in the Henry E. Mitchell  Agency, a partnership. As such, i t  is not

subject  to  amort izat ion for  income tax purposes.
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C. Ttre applications are, therefore,

assessmenLs susta ined,  together  wi th  such

fu l l y  due .

DATED: Albany, New York

/ r /  n7/

STATE TAX COMMTSSION

, '7 d,
/l'n -,.- r,.. I14 t-*,4<_--
"COMMISSTONER

denied and

in te res t  as

the addit ional

may be Iaw-

Utfz-r-.(

,  ' / . ' . " . " .  f
//t/( // i/: vt Lt 7


