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STATE OF NEW YORK
STATE TAX COMXISSION

ln the llatter of the petiElon-

*g z c.,4+s

ATFIDAVIT OF ilAItING
OF NOTICE OF DECISION
BY (CERTTFTED) t{AIr

of

BORIS TODOROVICH

For a Redetermination of a Deflciency or
a Refund of Unincorporated Business
Taxes under Art icle(sf 23 of the
Tax Law for  the (year(s)  fgOS ,  Lg66 &:1967

State of New York
County of Albany

Mart?ra Funaro , being duly sworn, doposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 2ndday of December , Lg7L, she served the wlthin

Notice of Decision (or Determination) by (eertified) mall upon Boris Todorovich

(representatlve of) the petitl.oner in the wlthin

proceedin8r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as followst Boris Todorovich

i3; l::ll ftxfi"$S,n roo22
and by deposlting s.rme enclosed in a postpald properly addressed rrrapper in a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew york.

Ttrat deponent ftrrther says that the said addressee ie the (representative

of) petttLoner hereLn and that the address set forth on said wrapper is the laat

known address of the (representatlve of the) petitioner.

before me this

of December , Lg7\

Sworn to

2nd day



STATE 0F I,IE[{ YORK
STATE TAX COMHISSION

ln the llatter of the petition

:
of

BORIS TODOROVTCH :

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business .
Taxes under Art icle(s) 23 of the
Tax law for  the (Year(s)  f965,  L966 &:1967

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an emPloyee of the Deparfinent of Taxation and Finance, over 18 years of

agel and that on the 2nd day of December , L971 , she served the within

Notice of D'ecision (or Determination) by (eertified) mail upon Harvey M.

L i f se t (representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as folJ.ows: Harvey M. Lifset
90 State Street
Albany, New York 12207

and by deposlting same enclosed in a postpaid properly addressed r+rapper Ln a

(post office or official deposltory) under the exclusive care and eustody of

the Unlted States Post Office Department withln the State of New York.

That deponent ftrrther says that the said addressee ie the (representative

of) petitioner hereLn and that the address set forth on said wrapper is the lact

known address of the (repreeentatlve of the) petitioner.

ATFIDAVIT OF MAITING
OF HOTICE OT I'ECISION
BY (CERTTFTED) HAIr

Sworn

2nd

to

day

before me this

of December ,  L97L



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

BORIS .J. TODOROVICH

for  Redeterminat ion of  Def ic iency or  for
Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Years  L965 ,  1966  and  1967 .

DECTSION

Pet i t ioner ,  Bor is  J .  Todorov ich,  has f i led a pet i t ion for

redetermination of deficiency or for refund of unincorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the years L965,

L966 and L967.  ( r i le  No.  74850467) .  A formal-  hear ing was held

before PauI  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the

State Tax Commission, Buildingr 9, State Campus, Albany, New York

on Sgptember I ,  L971,  dt  10:00 A.M.  Pet i t ioner  appeared by

Harvey M, Lifset, Esq. Tkre Income Tax Bureau appeared by Edward H.

Bes t ,  Esq . ,  (So lomon  S ies ,  Ese . ,  o f  Counse l )  .

I S S U E

Did  pe t i t i one r ,  Bo r i s  J .  Todorov i ch ' s  ac t i v i t i es  as  a  l i f e

insurance salesman during the years 1965, T966 and 1967 constitute

the carry ing on of  an unincorporated business?

FTNDTNGS OF FACT

1.  Pet i t ioner ,  Bor is  J .  Todorov ich,  and h is  wi fe  f i led New

York State income tax resident returns for the years 1965, 1966

and L967.  He l is ted h is  occupat ion as " insurance agent  and broker"

on sa id returns.  He d id not  f i le  New York State unincorporated

business tax returns for  sa id years.

2. On JuIy 27, 1970, the fncome Tax Bureau issued a Statement

of Audit Changes against petit ioner, Boris J. Todorovich, imposing

unincorporated business tax upon the j-ncome received by him from
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h is  act iv i t ies as an insurance sa lesman dur ing the years 1965,

L966 and 1967.  I t  a lso made adjustments to  conform wi th  the

federal audit of his income tax returns for the years 1965 and

L966,  which adjustments are not  be ing contested by h im.  In

accordance with the aforesaid Statement of Audit Changes, i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $6 ,200 .31 .

3.  Dur ing the years 1965,  L966 and L967,  pet i t ioner ,  Bor is  J .

Todorovich, was a l i fe insurance sales agent for Provident Mutual

Life Tnsurance Company pursuant to a written agreement with Roland D.

Benscoter ,  one of  the company 's  genera l  agents.  The genera l  agent

was located in  Detro i t ,  Mich igan,  The genera l  agent  was not

l icensed to conduct  an insurance business in  New York.  Pet i t ioner ,

Boris J. Todorovich, was l icensed to write insurance in New York.

The general agent withheld social security tax but did not with-

hold Federal or New York State income taxes from the commissions

paid to him. He was el igible to become a member of the company

pension p lan,  but  he e lected not  to  jo in  i t .  He had an ora l

understanding with the general agent that he would f irst offer

a l l  o f  h is  l i fe  insurance business to  Prov ident  Mutual  L i fe  Insurance

Company. If  the r isk was declined by i t  he could then place the

insurance with another company. He was assigned quotas by the general

agent. He sent weekly reports to the general agent. The general

agent  prov ided h im wi th  sa les a ids.  He,  or l  occasion,  a t tended

meet ings at  the of f ice of  the genera l  agent  in  Detro i t .  Severa l

t imes a year ,  a  representat ive of  the genera l  agent  would v is i t  h is

off ice in New York. His vacation t ime had. to be cleared with the

genera l  agent .  There was no other  d i rect ion or  contro l  over  h j -s

sales act iv i t ies by the genera l  agent  other  than above stated.

4.  Pet i t ioner ,  Bor is  J .  Todorov ich,  received the fo l lowing

commission income during the years 1965, L966 and 1967 z



Provident Mutual-
Benscoter Agency

Provident Mutual-
Tunmore Agency

Harr is  & Sloan-
General Insurance

Guardian Life

U .S .  L i f e

M isce l l aneous
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1965

$57,7  10 .90

L ,747 .93

a42 .63

7 4 8 . 7 4

L 7  4  . 6 t

7 4 8  - 4 4

le66_

$67  , 4O3  .35

L ,777 .78

787 .43

958 .07

L967

$61 ,  185 .16

1 ,39 r . 45

1 ,  805  .  13

379 .44

846 .09 768 .22

5 .  Dur ing  the  yea rs  1965 ,  L966  and  L967 ,  pe t i t i one r ,  Bo r i s  . f .

Todorov ich,  mainta ined a two room of f ice at  745 Fi f th  Avenue in

New York City. Ttre lease was in his name. The qeneral agent agreed

to pay the rent for the balance of the lease in the event of tr is

death or  d isabi l i ty .  TLre of f ice was furn ished by the qenera l  agent .

Pet i t ioner ,  Bor is  J .  Todorov ich,  pa id the expenses for  rent ,  s ta t ion-

o. t ! t  o f f ice suppl ies,  te lephone,  postage,  enter ta inment  of  c l ients

and f i re  and l iab i l i ty  insurance.  Ikre genera l  agent  pa id the sa lar ies

of  the two secretar ies in  h is  of f ice.  Thre i r  compensat ion to ta led

$5 ,672 .07  i n  1965 ,  $5 ,L95 .23  i n  L966  and  $6 ,496 .53  i n  L967 .  He

received an expense al lowance from the general agent based upon

a formula of  $4.00 per  thousand of  ord inary l i fe  insurance wr i t ten

and $f .00 per  thousand of  term l i fe  insurance wr i t ten.  The cost  o f

the two secretaries was charged against the expense al lowance by

the genera l  agent .  Dur ing the years 1965 and L966,  he had a sub-

tenant  who occupied a por t ion of  the of f ice.  He was l is ted in  the

phone book as "J .  Todorov ich,  Ins.  "  He was not  l is ted under  the

company l is t ing.  He h i red and f i red the secretar ies subject  to  the

approval of the general agent. He personally paid them a bonus at the

end of each year. He used the letterhead of Provident Mutual Life

Insurance Company.
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6.  Pet i t ioner ,  Bor is  J .  Todorov ich 's  rent  and of f ice expenses

to ta l ed  $7 ,103 .76  i n  1965 ,  $10 ,7O9 .79  i n  L966  and  $10 ,306 .70  i n

L967. His cash reimbursements for expenses from the general agent

t o ta l ed  $4 ,857 .01  i n  1965 ,  $7 ,722 .76  i n  L966  and  $7 ,537 .67  i n  L967 .

This reimbursemenL did not include the cost of secretarial expense

which had been paid by the general agent and deducted from his

expense a l lowance account .

CONCLUSTONS OF LAW

A. fhat the income received by petit ioner, Boris J. Todorovi.ch,

during Lhe years 1965, L966 and 1967 from Provident Mutual Life

Insurance Company and the other insurance companies with whom he

placed insurance const i tu ted receipts  f rom his  regular  bus iness

as an insurance salesman and not ctompensation as an employee exempt

from the imposit ion of unincorporated business tax in accordance with

the meaning and intent of section 703 (b) of the Tax Law.

B.  TLrat  the aforesaid act iv i t ies of  pet i t ioner ,  Bor is  ,J .

Todorovich, during the years 1965, 1966 and L967 constituted the

carrying on of an unincorporated business and his income derived

therefrom was subject to the unincorporated business tax in accordance

with the meaning and intent of section 7O3 of the Tax Law.

C. That the petit ion of Boris J. Todorovich is denied and the

Not ice of  Def ic iency issued JuIy  27,  l97O is  susta ined.

A1bany, New York

il*xo.*.tlt' ..4, / f '7/

COMMISSIONER


