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:
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:
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:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesst
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Linda Wilson , being duly swornr deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

agel and that on the l6thday of August , 1971, she served the within

Notice of Decision (or Determination) by (certified) mall upon EMANUEL SWEET

(representatLve of) the petitioner in the wlthin

proeeedingr by encloeing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: frnanuel Sweet

i::;::;: ft:;";:,*
and by deposlting same enclosed in a postpald properly addressed rrrapper Ln a

(post office or official depository) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of New York.

Ttrat deponent further says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapper is the laet

known address of the (repreeentatfve of the) petitioner.

Sworn to before rne this

16:h day of August , LITI
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

EMANUEL SWEET

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years 1962 through 1965.

DECTSTON

frnanuel Sweet f i led a petit ion under section 689 of the

Tax Law for the redetermination of deficiencies in unincorporated

business taxes under Art icle 23 of the Tax Law for the years L962

through 1965.

A hearing was duly held on November 19, I97O, dt the off ices

of the State Tax Commission at B0 Centre Street, New York City,

before Nigel  G.  Wr ight ,  Hear ing Of f icer .  Morr is  Marks,  Esq. ,

appeared for  the pet i t ioner  and Edward H.  Best ,  Esq. ,  (Francis  X.

Boylan, Esq., of Counsel-) appeared for the Income Tax Bureau.

Tl:e record. of said hearing has been duly examined and considered.

ISSUE

The issue in  th is  case is  whether  pet i t ioner ,  a  sa les repre-

sentative, is an independent contractor and subject to the unin-

corporated business tax or whether he is an employee and exempt

f rom said tax.

FINDINGS OF FACT

1.  Pet i t ioner  has been associated s ince 1955,  wi th  Super  Glass

Corp. of 1020 East 48th Street, Brooklyn, New York. They manufacture

?rand blown glass in shapes useful for lamps and sel1 to lamp manu-

fac tu re rs .

2 .  Pe t i t i one r ' s  s ide l i nes  a re  fo r  Mar t i n  Cas t i ngs ,  I nc - ,

Metropolis Metal Spinning and Stamping Company, Inc. and ftnber

Plating Corp. These companies manufacture parts used in the
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manufacture of lamps. Petit ioner was unable to show what part of

h is  to ta l  sa les came f rom these s ide l ines.  He admi t ted that  a1 l  o f

his expenses were incurred in connection with the business of Super

G Iass .

3.  Pr ior  to  L962,  pet i t ioner  had a wr i t ten contract  wi th  Super

Glass call ing for him to work ful l t ime and exclusively for Super Glass

with the exception that he could handle a named sideline. He was to

receive $f50.00 per  week p lus I  L /2% of  the net  sa les of  the company

but was to receive no reimbursement for expenses except for gas and

oiI. Super Glass withheld both social security tax and income taxes,

Fot L962 through 1965, petit ioner exhibited no written contract. He

did not  s tate what  h is  commiss ion was but  d id  s tate that  bv 1970 h is

quant i ty  had r isen to  $500.00 per  week towards a commiss ion based only

on his own sales. He stated he had never received from Super G1ass

any more than this quantity. He is now allowed to handle more side-

l ines.  For  L962 and la ter  years,  Super  Glass d id not  wi thhold soc ia l

security or income taxes, petit ioner pays his own self-employment tax.

At present, Super Glass has two other salesmen in other parts of the

country,

4.  Pet i t ioner  mainta ined a showroom at  245 East  19th Street ,

Manhattan. Petit ioner displayed both Super Glass products and his

other l ines. Petit ioner holds the annual lease for this showroom.

Petit ioner would service buyers from other parts of the country at

this showroom and at the company plant. He received no commission for

any sales made to such buvers.

5.  Pet i t ioner  test i f ied that  he must  go in to the of f ice of

Super Glass about three t imes a week and that on days when he wasnrt
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there he would phone in about f ive or six t imes a day. He would

spend about a month of each year out-of-town. At t imes, when

Super Glass had enough orders, he would remain ful l t ime at the

plant answering phone calls and correspondence. His vacations

were taken only wtren Super Glass was closed.

CONCLUSIONS OF LAW

Petit ioner has not carried the burden of proof that from

L962 through 1965 he was an employee of Super Glass. Furthermore,

the lack of evide4ce concerning the precise amount of compensation

received f rom Super  Glass would a lone defeat  pet i t ionerr  s  c la im.

DECISION

The petit ion is denied and the deficiencies are aff irmed

together with such interest, i f  any, as may be due under section 684

of the Tax Law.

DATED: Albany, New York
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