
STATE OF NEl.l YORK
STATE TAX COMMISSION

In the Matter of the PetJtion

of

,JA[4ES STOUT

For a Redetermination of g DpfJcie.ncy or
a Refund 65 Unincorporated Business
Taxes under Article(s) 23 of the
Tax law for the (Year(s) 1965

t . , )  , t  )  /  '

AFFIDAVIT OF MAITINC
OF }IOTICE OT DECISIO}I
BY (CERTTFTED) r{alr

State of Neur York
County of Albany

Martha Funaro , being duly swornl deposes and says that

she is an emPloyee of the Department of Taxation and Finance, over 18 years of

agel and that on the 29Eh day of October , Lq 7I, she served the within

Notice of Decision (or Deterrnination) by (certified) mall upon ilames Stout

(representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a sectrrely sealed postpaid

wrapper addressed as follows: James Stout

13; i3,l' 3:i"::'fi3* "o,:.
and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of New York.

That deponent further says that the said addressee is the (representatfve

of) petitLoner herein and that the addrees set forth on sald xrapper is the laEt

known address of the (rep,resentatfve of the) petitloner.

Sworn to before me this

2gtl.1 day of october ,  L9TL
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In the Matter of the Petitlon
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,fAI\,IES STO(II :

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Ar{icle(s) ZZ of the
Tax law for the (Year(s) L955 :

State of New York
County of Albany

Martha Funaro , being duly sworne deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 29Ltray of October , Lq 7L) she served the wlthln

Notice of Decision (or Determlnation) by (certified) mall upon A1vin D.

Mintz (representattve of) the petitioner in the wlthin

proeeedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

w"apper addressed as follolrs: Alvin D. Mintz
I32 Hibernia Way
Freeho1d, New Jersey 07728

and by deposlting same enclosed in a postpald properly addressed rrapper ln a

(post office or official deposltory) under the exclusive care and eustody of

the Unlted States Post Office Department withln the State of lfew York.

That deponent firrther says that the said addressee ie the (representatLve

of) petltioner herein and that the address set forth on said wrapper ls the last

known address of the (representatlve of the) petitloner.

Sworn to before rne this

2gEhday of October , 1971.

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) lrAlr

C-,(l--.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition

o f

JAI\{ES STOUT

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Year  L965.

DECISION

Petit ioner, James Stout, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business

tax under Art icle 23 of the Tax Law for the year 1965. (F.i1e

No. 46029038). A formal hearing was held before Paul B. Coburn,

Hear ing Of f icer ,  a t .  the of f ices of  the State Tax Commiss ion,

80 Centre Street ,  New York,  New York on August  t .6 ,  I97L,  d t

1 :30  P .M.  Pe t i t i one r  appeared  by  A lv in  D .  M in tz ,  C .P .A .  The

Income Tax Bureau appeared by Edward H. Best, Esq., (Albert J.

Ross i ,  Esq . ,  o f  Counse l ) .

ISSUES

I .  D id pet i t ioner ,  ,James Stout 's ,  act iv i t ies as an embalmer

during the year L965 constitute the practice of a profession?

II. Did petit ioner, James Stout, have reasonable cause for

fai l ing to f i te a New York State unincorporated business tax

return for the year 1965?

FINDTNGS OF FACT

1.  Pet i t ioner ,  James Stout ,  and h is  wi fe  f i led a New York

State income tax resident return for the year 1965. He did not

f i le a New York State unincorporated business tax return for

sa id  yea r .

2. On November 24, L969, the Income Tax Bureau issued a

Statement of Audit CJranges against petit ioner, James Stout,
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imposing unincorporated business tax upon the income received

by him from his activit ies as an embalmer during the year 1965.

I t  a lso imposed a penal ty  of  $35.67 for  fa i lure to  f i le  a  New

York State unincorporated business tax return for said year.

In accordance with the aforesaid Statement of Audit Changes,

i t  issued a Not ice of  Def ic iency in  the sum of  $209.21.

3.  Dur ing the year  1965,  pet i t ioner ,  James Stout ,  was

an embalmer. In the practice of his occupation, he removed

the body f luids of deceased persons and replaced them with

preservative f luids. He had to have knowledge in the f ields

of anatomy, chemistry and pathology in order to determine what

method.s and materials to use in the performance of his duties.

4. Pet, i t ioner, ,James Stout, was a graduate of the Arnerican

Academy }, lcAll ister Insti tute of Funeral Service, Inc. He com-

pleted a two year course of study in the art of embalming and

all ied subjects at the school. He was l icensed by the Depart-

ment of Heal-th of the State of New York. He has not writ ten

any books, taught any courses or given any lectures on embalming.

5.  Dur ing the year  1965,  pet i t ioner ,  James Stout 's ,  income

as an efibalner was derived solely from personal services rendered.

Capital was not a material income producing factor.

6 .  Pet i t ioner ,  James Stout ,  was advised by h is  accountant

that he was not required to f i le a New York State unincorporated

business tax return for  the year  1965.

CONCLUSIONS OF LAW

A. ltrat the activit ies of petit ioner, James Stout, as an

embalmer during the year 1965, although requir ing special know-

ledge and experience, did not constitute the practice of a

profession exempt from the imposit, ion of the unincorporated

business tax in accordance with the meaning and intent of section

703 (c)  o f  the Tax Law.
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B. TLrat the aforesaid activit ies of petit ioner, James

Stout, during the year 1965, constituted the carrying on of

an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance

with the meaning and intent of section 703 of the Tax Law.

C. That petit ioner, James Stout, had reasonable cause

for not f i l ing a New York St.ate unincorporat.ed business tax

return for the year 1965, and, therefore, the penalty assessed

pursuant to section 685 (a) of the Tax Law is waived.

D. That the petit ion of James Stout is granted to t l te

extent of cancell ing the penalty imposed for the year 1965

pursuant to section 685 (a) of the Tax Law and the Notice of

Def ic iency issued November 24,  1969,  is  reduced f rom $2O9.21

to $173.54 together wittr such interest as may be due from

November 24, 1969, and, except as so granted, the petit ion

is  in  a l l  o ther  respects  denied.

DATED: Albany. New York
Z?42?dr-A?, //2/

STATE TA)( COMMISSTON
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