
STATE
STATE

OF NEW YORK
TAX COMHISSION

In the lfutter of the

of

Petit ion

ALFRED STERN Z

i
For a Redetermination of a Deficiency or
a Refund of Unincorporated Busiiresq
Taxes under Art icle(s) 23 of the
Tax Law for the (Vear(s | 1962 :

AFFIDAVIT OF },IAIIINC
OF }IOTICE Of DECISION
BY (CERTTTTED) r{AIr,

State of New York
County of A1bany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 28thday of December , L97l , she served the rlthln

Notice of Decision (or Determination) by (certtfied) mail upon Alfred. Stern

(representative of) the petitioner in the within

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Alfred Stern
408 West 57th Street
New York, New York

and by depostting same enclosed in a postpald properly addressed wrapper in a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department withln the State of New york.

That deponent further says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said wrapper is the laet

known address of the (representatlve of the) petitioner.

Sworn to before me this

28th day of December , L97L
/,/ -2

I Li\? (



STATE OF I{EW YORK
STATE TAX COMXISSION

In the llatter of the Petition

of

ALFRED STERN

I

For a Redetermination of a Deficiency or
a Refund of Unincorporated lhrsiness
Taxes under Art icte(s) 23 of the
Tax Law for the (Year(s ) 7962

AFTIDAVIT OP MAITING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Rae Zimmerman , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 24th day of January t L6/2 , she served the within

Notice of Decision (or Determination) by (certlfied) mall upon Jesse Comenetz

(representatlve of) the petitioner in the wtthin

proceedinBr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Jesse Comenetz
663 Fifth Avenue
New York, New York

and by deposlting same enclosed in a postpald properly addressed r*rapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitloner herein and that the address set forth on sald r{rapper is the laat

known address of the (repreeentatlve of the) petitioner.

Sworn to before rne this

24th day of January ,L972



STATE OF I.IEW YORK
STATE TAX COMXISSION

In the I'latter of the

of

ALFRED STERN

Petit ion

ATFI DAVIT OF }.IITIIING
OF NOTICE OF DECISION
BY (CERTTFTED) trArt

For a Redetermination of a Deflciency or
a Refund of Unincorporated Businesq
Taxes under Art icte(s) 23 of the
Tax law for the (year(s I 1962 :

State of New york
County of Albany

Martha Funaro , belng duly swornp deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 28th day of December t L9 7L, she served the wlthin

Notice of Decision (or Determination) by (certlfied) mall upon ,Jesse Comenetz

(repfesentatlve of) the petitioner in the wlthin

proceedin8r by enclosing a true copy thereof in a seeurely sealed postpaLd

t{rapper addressed as follows: Jesse Comenetz
366 Fif th Avenue
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper in a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department within the State of l{ew york.

firat deponent further says that the said addressee ie the (representative

of) petitloner herein and that the addrees set forth on said wrapper is the laat

known address of the (representatlve of the) petitioner.

Sworn to before me this

28th day of December , Lg7\
;,/ '-=
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f
D E C I S I O N

ALFRED STERN

for  Redeterminat ion  o f  Def ic iency  or  fo r
Refund of Unincorporated Business Tax under
Ar t i c le  23  o f  the  Tax  Law fo r  the  Year  1962.

Pet i t ioner ,  A I f red  Stern ,  has  f i led  a  pe t i t ion  fo r  redeterminat ion

of  de f ic iency  or  fo r  re fund o f  un incr - r rpora ted  bus iness  tax  under

Ar t i c le  23  o f  the  Tax  Law fo r  the  year  1962 ( l ' i l e  No.  2 -6773493) .

A  fo rmal  hear ing  was he ld  be fore  PauI  B .  Coburn ,  Hear ing  Of f i cer ,

a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  B0 Cent re  S t ree t ,  New

Y o r k ,  N e w  Y o r k  o n  M a y  L 7 ,  I 9 7 I ,  d t  3 : 0 0  p - M .  p e t i t i o n e r  a p p e a r e d

by Jesse Comenetz, P.A. The Income Tax Bureau appeared by Edward

H .  B e s t ,  E s g . ,  ( A l b e r t  R o s s i ,  E s g . ,  o f  C o u n s e l )  .

ISSUES

I .  D id  pe t i t i one r ,  A l f red  S te rn ' s  ac t i v i t i es  du r ing  the  yea r

l-962 as a writer and director of theme shows for qovernmental and

indus t r i a r  en t i t i es  cons t i t u te  the  p rac t i ce  o f  a  p ro fess ion?

I f .  I f  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  A l f red  S te rn ,

dur ing the year  L962 d id not  const i tu te the pract ice of  a  profess ion,

then were the services rendered by him as an employee of Robinson-

Capsis-Stern Associates,  Inc.  so in ter re la ted and in tegrated wi th

h is  act iv i t ies in  connect ion wi th  h is  un incorporated business as

to const i tu te par t  o f  a  bus iness regular ly  carr ied on by h im?
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FTNDINGS OF FACT

1.  Pet i t ioner ,  A l f red Stern,  f i led a New York State income tax

res ident  re turn for  the vear  1962.  He d id not  f i le  a  Ne\^ /  York State

unincorporated business tax return for  sa id year .

2.  On February 20,  L967,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  A l f red Stern,  impos-

ing unincorporated business tax upon h is  bus iness act iv i t ies dur ing

the year  1962 upon the grounds that  h is  act iv i t ies as an industr ia l

showman constituted the carrying on of an unincorporated business and

that his income derived therefrom was subject to unincorporated

business tax pursuant to Art icle 23 of the Tax Lay and accordingly

issued a Not ice of  Def ic iencv in  the sum of  5LI7.72.

3 .  Rob inson -Caps is -S te rn  Assoc ia tes ,  f nc .  en te red  i n to  a

contract  wi th  the Seat t le  Wor ld 's  Fai r  for  the product ion of  the

fair theme show. The corporation was formed because the Seatt le

Wor ld 's  Fai r  would not  enter  in to the contract  wi th  a noncorporate

ent i ty .  Pet i t ioner ,  A l f red Stern,  wrote the scr ip t  for  and d i rected

the theme show for the fair. He received fees from Robinson-Capsis-

S te rn  Assoc ia tes ,  I nc .  du r ing  the  yea r  l - 962  to ta l i ng  920 ,000 .00  fo r

h i s  se rv i ces  i n  w r i t i ng  the  sc r i p t .  He  rece i ved  a  sa la ry  o f  $7 ,000 .00

from said corporat ion for  h is  serv ices for  d i rect ing and producing

said show. Federal and New York State income taxes and social

security tax were wiLhhetd from the salary paid to him. He was an

of f icer  and stockholder  of  sa id corporat ion.  In  addi t ion,  he received

$3 ,908 .31  i n  fees  fo r  se rv i ces  rendered  as  a  consu l tan t  on  the

direction and production of theme shows for the West Virginia
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Centennial Commission, The New Jersey Tercentenary Commission, and

other miscellaneous governmental and industrial groups. On Schedule

rrcr t  o f  h is  federa l  income tax return,  he deducted business expenses

incu r red  to ta l i ng  $ I4 ,626 .00  o f  wh ich  $11 ,336 .00  was  a l l owed  by  the

Internal Revenue Service on the audit of his federal income tax

return.  The ent i t ies f rom whom he received a sa lary  and fees d id

not  exerc ise substant ia l  d , i rect ion or  contro l  over  h is  act iv i t ies

as a writer or producer. His income was derived from personal

serv ices rendered.  Capi ta l  was not  a  mater ia l  income producing

fac to r .

CONCLUSIONS OF I,AW

A. That  the act iv i t ies of  pet i t ioner ,  A l f red Stern,  dur ing the

year 1952 as a writer and director of theme shows for governmental

and industr ia l  ent i t ies in  connect ion wi th  fa i rs  and centennia ls ,

a l though requi r ing specia l  knowledge and exper ience,  d id  not  const i -

tute the practice of a profession exempt from the imposit ion of

unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703 (c)  o f  the Tax Law.

B.  That  the serv ices rendered by pet i t ioner ,  A l f red Stern,  dur ing

the year  Lg62 as an employee of  Robinson-Capsis-Stern Associ*es,  Inc.

were so in tegrated and in terre la ted wi th  h is  act iv i t ies in  connect ion

wi th unincorporated business as a wr i ter ,  consul tant  and producer  of

theme shows for governmental and industrial enti t ies as to constitute

par t  o f  a  bus iness regular ly  carr ied on by h im and,  therefore,  the

salary received by hi in for services as an employee of said corporation

was not exempt from the imposit ion of unincorporated business tax in
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accordance wi th  the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax

Law.

C .  T t ra t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  A l f red  S te rn ,

during the year L962 constituted the carrying on of an unincorporated

business and h is  income der ived theref rom was subject  to  the unincor-

porated business tax in  accordance wi th  the meaning and in tent  o f

sect ion 703 of  the Tax Law-

D.  Tt rat  the pet i t ion of  A l f red Stern

o f  De f i c i ency  i ssued  Februa ry  20 ,  L967 ,  i s

DATED: Albany, New York

,{L?/2.r.-/L.- 2 g/ / 7 >/

is  denied and the Not ice

sus ta ined .

STATE TAX COMMISSION

COMMISSI

COMMISSIONER

COMMISSIONER


