
STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latter of the Petition

of

Harold Smith
AFTIDAVIT OF MAITING
OF NOTICE OF DECISIO}I
BY (CERTTFTED) r,rart

_ . |
i zr -t--L /*, J z",--**-;

Taxes under Article(s) 23 of the
Tax Law for the (Year(s) L962, 1963 &.1964

State of New York
County of Albany

Martha Funaro , being duly swornr deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

age; and that on the 26Lhday of April , L97L 1 she served the wlthin

Notice of Decision (or Determinatton) by (certified) mall upon Harold Smith

(representative of) the petitioner in the wlthin

proceedingr by encloeing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr. Harold Smith

fi:-"?::*, 'ft:i"l",n
and by deposltlng same enclosed in a postpald properly addressed rvrapper Ln a

(post office or official depository) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

Ttrat deponent further says that the said addressee ia the (representative

of) petitioner herein and that the addrees set forth on said wrapper is the last

known address of the (representatfve of the) petitloner.

:
For a Redeterrnination of a Defielency or
a Refund of Unincorporated Busihess

Sworn to before me this

26Lh day of April , LqlL.

, 4ci .lc<, * / t -2' -*;- /



STATE OF NEW YORK
STATE TAX COM}IISSION

In the l,latter of the PetJtion
:

of

Harold Snith 
:

:
For a Redetermination of a l)'eficiency or
a Refund of Unincorporated Business3

AFTIDAVIT OF MAITINC
OF IIOTICE OT DECISION
BY (CERTTTTED) l,ralr

iftt

Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) 1962, L963 E L964

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and eays that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

ager and that on the l2thday of April , 19 71, she served the within

Notice of Decision (or Determinatton) by (certified) mall upon Sidney Meyers,

Esq. (representatlve of) the petitloner in the wlthin

proceedin$r by encloeing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Sidney Meyers, Esq.

i:',Tffi:TJT:;I
antl by depositing same enclosed in a postpaid properly addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of iler York.

That deponent further says that the sald addressee ie the (representative

of) petttloner herein and that the addrees set forth on said hrrapper ig the lact

known address of the (representatfve of the) petl.tLoner.

Sworn to before me this



STATE OP NEI{ YORK
STATE TAX COMMISSION

In the l'{atter of the Petltion
i

of

Harold Smith 
:

z
For a Redeternination of a Deflcieney or
a Refund of Unincorporated Business:
Taxes under Article(s-) 23 of the
Tax Law for the (Vear(s) Lg62, Lg63 and Lg64

AFFIDAVIT OF I.IAIIING
OF IIOTICE OF DECISION
BY (CERTTFTED) ttArt

State of New York
Countv of Albany

Martha Funaro r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the l2thday of April , L97L r she served the within

Notice of Decision (or Deterrninatlon) by (certified) mail r.rpon Harold

Smith (representatlve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Haro1d Smith

i:,? g":i:"*jT::; looo2
and by deposlting same enclosed in a postpald properly addressed nrapper ln a

(post office or official depository) under the exclusive care and custody of

the tlnlted States Post 0ffice Department withln the State of lfew York.

Ttrat deponent firrther says that the sald addressee ie the (representatfve

of) petttLoner herein and that the addrees set forth on said wrapper is the laet

known address of the (representatl.ve of the) petitl.oner.

Sworn to before rne this



STATE OF NEH YORK
STATE TAX COMI.IISSION

In the llatter of the Petitlon
:

of

Harold Smith :

:
For a Redetermination of a t),eficl"ency or
a Refund of Unincorporated Businesg
Taxes under Article(s) 23 of the
Tax Law for  the (vear(s)  L962,  Lg63 &:1964

State of New York
County of Albany

Martha Funaro , belng duly swornl deposes and says that

she is an employee of the Departnrent of Taxation and Finanee, over 18 years of

agel and that on the 12th day of April , 1971 , she served the wlthin

lfotice of Decision (or Determination) by (certified) mall r.rpon Stanley Kaluz,

c .  P .  A . (representatl,ve of) the petitloner ln the wlthin

proceedin$t by enclosing a true copy thereof in a seeurely sealed postpaid

w"apper addressed as follows: Stanley Kat,z, C. P.A.
270 Madison Avenue
New York, New'York 10016

and by depositing same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post 0ffice Departnrent withln the State of New York.

Ttrat deponent further says that the sald addressee is the (representatfve

of) petttl.oner herein and that the addrees set forth on said wrapper ig the laet

known address of the (repreeentatlve of the) petitioner.

Sworn to before rne this

AFTIDAVIT OF MAILING
OF ITOTICE OT DECISION
BY (CERTTTTED) HAIL

day of , aPri
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petit ion

HAROLD SMITH

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of t tre Tax Law
for  the Years L962,  1963 and 1964.

o f

o f

DECISION

Pet i t ioner ,  Haro l -d Smi th,  has f i led a pet i t ion for  rede-

termination of deficiency or for refund of unincorporated business

taxes under Art icle 23 of the Tax Law for the years 1962, L963 and

1964.  (F i le  No.  L2629694) .  A formal  hear ing was held before Paul

B. Coburn, Hearing Off icer, at the off ices of the State Tax Commis-

sion, B0 Centre Street, New York, New York on January L9, I97I, dt

1:15 P.M.  Pet i t ioner  appeared by Sidney Meyers,  Esg.  The Income

Tax Bureau appeared by Edward H. Best, Esq. (Albert Rossi, Esq. of

Counse l ) .

FINDINGS OF FACT

1. Petit ioner, Haro1d Smith, f j- led New York State unincor-

porated business tax returns for  the years 1962,  1-963 and L964.  He

reported. as net income from business the net income received from

his unincorporated funera l  d i rector  bus iness,  but  omi t ted f rom net

income from business the salary paid to tr im by Zion Memorial Chapel,

I nc .

2.  On October  17,  1966,  the fncome Tax Bureau issued a State-

ment of Audit CLranges against petit ioner, Harold Smith, imposing un-

incorporated business tax upon the salary received by him during the

years L962,  1963 and L964,  f rom Zion Memor ia l  C*rapet ,  Inc.  upon the

grounds that his activit ies as an employee and in the sole proprie-

torship were integrated and a mutual benefit  thereby derived and

acco rd ing l y  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $L ,479 .4 I .
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3.  Dur ing the years L962,  1963 and 1964,  pet i t ioner ,  Haro ld

Smith, was the sol-e proprietor of a funeral direetor business. His

ne t  p ro f i t  f r om the  bus iness  was  $7 ,837 .54  Ln  1962 ,  $L2 ,7L5 .89  i n

1963 ,  and  $6 ,L32 .54  i n  L964 .

4. During the years L962, L963 and L964, petit ioner, Harold

Smith, was also employed by ZLon Memorial CIirapel, Inc. as a funeral

d i rector .  He received.  a  sa lary  f rom said corporat ion of  $11,575.00

in  1962 ,  $L2 ,525 .OO i n  1963 ,  and  $13 ,120 .00  i n  1964 .  Fede ra l  and

New York State income taxes and social security tax were withheld

from the salary paid to him. He reflected this income as wages on

his New York State income tax returns. He was not a director, of-

f icer or stockholder of the corporation. Fifty percent of the

stock in the corporation was owned by his brother who had inher-

i ted said stock from his mother. He did not have a written employ-

ment agreement with the corporation.

5. TLre services rendered by petit ioner, Harold Smith, as a

funeral director of Zion Memorial CLrapel, Inc. were the same as

his  act iv i t ies on behal f  o f  h is  un incorporated business.  The un-

incorporated business and the corporation were located at the same

address. Tl'rey had the same telepl.one nrxnbers. Ttre unincorporated

business did not pay rent. I f  the deceased was a member of a

fraternal or rel igious organization of which petit ioner, Harold

Smith, was a member or i f  the deceased's relatives requested that

the funeral be directed by him, then he would direct the funeral

on behalf of t tre unincorporated business. A11 other funerals would

be directed by him on behalf of Zi>n Memorial Ctrapel, Inc. On sev-

eral occasions, the faci l i t ies and equipment of the corporation were

used by the unincorporated business in conducting the funeral. On

such occasions the unincorporated business would pay the corporation

for  the use of  such fac i l - i t ies.  There was no speci f ic  d iv is ion of

his t irne between the corporation and the unincorporated business.
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CONCLUSIONS OF LAW

A. Ttrat the services rendered by petit ioner, Harold Smith,

dur ing the years L962,  1963 and L964,  as an employee of  Z ion Mem-

orial CI:apel, Inc. were so integrated and interrelated with his

activit ies in connection with his unincorporated funeral director

business as to  const i tu te par t  o f  a  bus iness regular ly  carr ied on

by him and, therefore, the salary received by him for services as

an employee of said corporation was not exempt from the imposit ion

of unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703 (b)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Haro ld.  Smi th,

during the years L962, 1963 and L964, Ers an employee of ZLon ivlemor-

ial CLrapel, Inc. constituted the carrying on of an unincorporated

business and his income derived therefrom was subject to unincor-

porated business tax in accordance with the meaning and intent of

section 703 of the Tax Law.

C. Ttrat the petit ion of Harold Smith is denied and the Notice

of  Def ic iency issued October  L7,  1966,  is  susta ined.

DATED: A1bany, New York

Gf'.--l 7a, lg? /

STATE TAX COMMISSION

MMISSIONER


