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STATE OF NEt{ YORK
STATE TAX COMI.IISSION

In the l,latter of the Petition

of

Henry F. Si lver ATFIDAVIT OF UAITING
OF XOTICE OF DECISION
ny (crnrrFrED) llarr

For a Redetermination of a D,eficiency or
a Refund of Unincorporated Business
Taxes under Articfe(sf 23 of the
Tax law for the (Year(s) 1963 :

State of New York
County of Albany

Martha Funaro r belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel end that on the lgthday of March , L97I, she served the wlthin

Notice of Decision (or Determination) by (certtfied) mall upon Henry F.

Si lver (representatlve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Henry F. Silver
263 Kelburne Avenue
North Tarrytown, New York

and by depositing sarne enclosed in a postpald properly addressed wrapper In a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{er York.

Ttrat deponent firrther says that the said addressee ia the (representatl.ve

of) petitloner herein and that the addrees set forth on said wrapper is the lagt

known address of the (representatlve of the) petitioner.

Sworn

18rh

to before me this

day of March ,  l -gTL



STATE OF NEl{ YORK
STATE TAX COMMISSION

In the l,latter of the PetJtion

of
:

Henry F. Silver
:

Por a Redeterrnination of a Deficiencv or
a Refund of Unincorporated. Business

AFTIDAVIT OP I.{AIIING
OF NOTICE OT DECISIO}I
BY (CERTTTTED) HAIL

Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) L963 i

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and FLnance, over 18 years of

dgel and that on the l$th day of March , Lg 7L, she served the within

lfotice of Decision (or DetermLnation) by (eertified) malr upon paul H.

Ki rs te in ,  C.  P.A. (representattve of) the petitloner in the wlthin

proceedingt bY encloeing a true copy thereof in a securely sealed postpaid

t{rapper addressed as follows: paul H. Kirstein, C.p.A-
e/o Kirstein & Davis
101 Park Avenue

and by deposrting same encrou"a\TuT"ltA$%"?":t, 
"ul93J"1u rorapper rn a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0ffice Department withln the State of New york.

That deponent firrther says that the said addressee ie the (representatlve

of) petitloner herein and that the address set forth on said wrapper is the lagt

known address of the (representative of the) petitloner.

Sworn to

l8th day

before

of

rne this

, L97],.March



STAIE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HEITRY F. SILVER

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for  the Year  1963.

DECISION

Pet i t ioner ,  Henry F.  S i lver ,  has f i led a pet i t ion for  re-

determination of deficiency or for refund of unincorporated business

tax under Art icle 23 of t f ie Tax Law for the year 1963. (Fi le No.

3-7156086) .  A formal  hear ing was t re ld  before Paul  B.  Coburn,  Hear ing

Officer, at the off ices of the State Tax Commission, B0 Centre Street,

New York,  New York,  or r ,Tanuary 2L,  1971 at  2245 P.M. Ki rs te in  &

Davis ,  C.  P.A. 's  by Paul  H.  K i rs te in  appeared for  pet i t ioner .  Edward

H.  Best ,  Esq. ,  (A lber t  Rossi ,  Ese.  o f  Counsel )  appeared for  the

Income Tax Bureau.

FINDINGS OF FACT

1. Petit ioner, Henry F. Silver, f i led a New York State income

tax resident return for the year 1963. He did not f i le a New York

State unincorporated business tax return for said year.

2. On l{ay 1, L967 the Income Tax Bureau issued a Statement of

Audit Clranges against petit ioner, Henry F. Silver, imposing unincor-

porated business tax upon the income received by him from his acti-

vit ies as an insurance salesman during the year L963 upon the grounds

that said activit ies constituted the carrying on of an unincorporated

business in accordance with the provisions of Art icle 23 of the Tax

Law and accordingly issued a Notice of Deficiency in the sum of

$622 .2s  .

3 .  Dur ing the year  1963,  pet i t ioner ,  Henry F.  S i lver ,  was a

l i fe insurance sales agent for New ftngland Mutual Life Insurance

Company pursuant to a written agreement with the general agent.
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fhe general agent withheld social security tax but did not withhold

Federal or New York State income taxes from the commissions paid to

him. Ttre general agent did not cover him for workmen's compensation

or unemployment insurance. He was a member of the company pension

p1an. He was under a moral, but not a lega1, obligation to f irst

o f fer  a l l  o f  h is  l i fe  insurance business to  the company.  He was

free to determine for tr imself the t ime, place, and manner for ttre

sol ic i ta t ion of  appl icat ions for  po l ic ies.  There was no d i rect ion

or control of his activit ies by the general agent of the compdDY,

other than requir ing him to attend sales meetings.

4.  Dur ing the year  1963,  pet i t ioner ,  Henry F.  S i lver ,  received

from New hgland Mutual Life Insurance Company commissions for the

sa le  o f  l i f e  i nsu rance  po l i c i es  to ta l i ng  $33 ,499 .55 .  He  a l so  re -

ceived from ottrer insurance companies commissions for the sale of

l i fe  and acc ident  and ?real th  insurance pol ic ies to ta l ing $15,111.36.

5.  Dur ing the year  1963,  pet i t ioner ,  Henry F.  S i lver ,  was

troused in the off ice of t tre general agent. Ttre general agent fur-

nished him wittr stationary, a teleptrone and secretarial services.

He was charged approximately $18,000.00 by the general agent for

the use of  sa id of f ice and c ler ica l  serv ices.  He was a l lowed as

a credit against said charges a sum equal to 20% of the f irst year

premiums on life insurance placed wittr New England Mutual Life

Insurance Company. During said year he received a credit of

$7  , 947  . 89 .

CONCLUSIONS OF LAW

A. Ttrat the income received by petit ioner, Henry F. Silver,

during ttre year 1963 from New &rgland Mutual Life Insurance Company

and the other insurance companies with whom he placed insurance

constituted receipts from his regular business as an insurance sales-

man and not compensation as an employee exempt from the imposition

of unincorporated business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.
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B. Ihat the aforesaid. act. ivit ies of petit ioner, Henry F. Silver,

during the year 1963, constituted ttre carrying on of an unineorporated

business and his income derived therefrom was subject to unincorporated,

business tax in accordance with the meaning and intent of section 703

of the Tax Law.

C. TLrat the petit ion of Henry F. Silver is denied and the Notice

of  Def ic iency issued May I ,  1967,  is  susta ined.

DATED: Albany, _New York STATE TAX COMMISSION'7 7L--^''"-<-/* /6 , /Q 7t

V\gr-r,\ f^<,,,r^"...-,
COMMISSIONER


