
STATE
STATE

0F t{Etil Yorr
TAX CO}OfIS!I0N

In the Hatter the Petitlonof

of

GEORGE SEMENETZ
:

For a Redeter:nirution of a l)eflcl.ency or
a Refund of Unincorporated. Business.

to

day

before me this

of March

fuAMe-
l( E.r fl,exa;

AFFIDAVIT OF IIAITING
OF TOTICE OF DECISION
uv (cnnrrFrED) r{tlt

Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1961, L962 !

and  1963

State of New York
County of Albany

Linda Wilson , being duly sworn, depoees and aays that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agel and that on the l8th day of March r lg71 , she served the within

Notlce of Decision (or Determinatton) by (certlfied) mall upon JEROME

HORN, C.P.A. (representatLve of) the petitloner in the wlthin

proceedin$t by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol lows: Jerome Horn, c.P.A.
2OO Park Avenue South
New York, New York

and by deposltlng sane enclosed in a poatpeld properly addressed wrapper ln a

(post office or officlal deposltory) undcr thc exclusivc care and cuetody of

the llnlted States Post Offlce Delurtrcnt ylthln thc State of lfer York.

firat deponent further saytt thet the celd addressee ie the (representative

of) petltioner herel,n and that the address set forth on sal.d wrepper ls the last

known address of the (repreaentatlve of thc) lntltloner.

Sworn

18rh ,  L97L



STATE OP T{EI{ YONT
STATE TAX COn|IITION

In the l,latter of the Petltlon
:

of

GEORGE SEMENETZ
:

For a Redeternination of a Deflciency or
a Refund of Unincorporated Business.
Taxes under Articfe(sl 23 of the
Tax Law for the (Year(s) 1951, :.962 :

and 1963

AFFIDAVIT OF IOITING
OF IIOTICE OT DECISION
BY (CERTIFIED) HAIT,

State of New York
County of Albany

Linda Wilson , belng duly srrorn, depoees and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the l8th day of March r 19 71, she served the within

Notice of Decision (or Deterrninatlon) by (certified) mall upon GEORGE SEMENETZ

(representatl.ve of) the petittoner in the wlthin

proceedin$r by encloalng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: George Semenetz
33-45 161st  St reet
Flushing, New York

and by deposlttng same enclosed in a poetprld properly addressed wrapper ln a

(post office or officlal deposltory) under thc exclugivc care and custody of

the tlnlted States Post Office Dclnrtrcnt rlthln the State of lfs York.

Ttrat deponent further says thet the grtd addressee ia the (representative

of) petltLoner herel.n and that the address set forth on sal.d wrEpper lg the last

known address of the (repreaentatlve of thc) petitloner.

Sworn to before rne this

LSthday of , L97I.



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

GEORGE SEMENETZ

for  Redeterminat ion  o f  Def ic iency  or
for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax Law
f o r  t h e  Y e a r s  1 9 6 I ,  L 9 6 2  a n d  1 9 6 3 .

DECISION

Pet i t ioner ,  George Semenetz,  has f i led a pet i t ion for  rede-

terminat ion of  def ic iencv or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years L96I ,  L962 and

1963  (F i l e  #3 -6253884) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New York,  New York,  or l  January 21,  L97L,  €t t

1 0 : 4 5  A . M -  P e t i t i o n e r ,  a p p e a r e d  b y  J e r o m e  H o r n ,  C . P - A .  T h e

Income Tax Bureau appeared by Edward 'H.  Best ,  Esq.  (A lber t  Rossi ,

Esq .  o f  Counse l ) .  A t  t he  fo rma l  hea r ing ,  pe t i t i one r rs  rep resen ta t i ve

requested that the matter be decided on the material and documents

heretofore submitted and waived any further formal hearing pro-

ceeq.r_ncls.

FINDINGS OF FACT

l .  Pet i t ioner ,  George Semenetz and h is  wi fe  f i led New York

State income tax res ident  re turns for  the years 1961,  L962 and 1963.

He did not f i le New York State unincorporated business tax returns

for  sa id years.

2.  On December L2,  1966,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  George Semenetz,

imposing unincorporated business tax upon the income received by

him f rom his  act iv i t ies as a sa lesman dur ing the years L96L,  L962

and 1963 upon the grounds that his activit ies were tantamount to

those of  an independent  agent  and,  therefore,  const i tu ted the
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carrying on of an unincorporated business in accordance with the

prov is ions of  Ar t ic le  23 of  the Tax Law and accord ingly  issued a

No t i ce  o f  De f i c i encv  the re fo r  i n  t he  sum o f  $5 ,119 .09 .

3.  Pet i t ioner ,  George Semenetz,  was a paper  box sa lesman

dur ing the years 1961,  1-962 and 1963.  Dur ing sa id years,  he

represented f ive to seven f j-rms in the sale of boxes and related

suppl ies.  Two of  the f i rms were af f i l ia ted.  The i tems sold by

him for each f irm were non-competit ive. He also conducted an

unincorporated business as a paper box jobber under the name of

"George Semenetz Co.  "

4.  Dur ing the years 1951 ,  1962 and l -963,  two of  the f ive

f i rms for  whom pet i t ioner ,  George Semenetz,  so ld merchandise,

withheld Federal and New York State income taxes and Social

Security taxes from the commissions paid, to him. Taxes were

withheld on approximately 30% of his commission income during the

years 1961 and 1962 and on approx imate ly  5O% dur ing the year  1963.

One of the f irms paid unemployment insurance on his behalf. He

deducted from his commission income business expenses equaling

approximately 25% of hLs commission income during the years 1961

and 1-962 and approxi-mately 30% during the year 1953. The f irms

for vrhom he sold merchandise did not exercise any control or

superv is ion over  h is  sa les act iv i t ies or  techniques or  to  the

t ime devoted to  sa les.

5.  Pet i t ioner ,  George Semenetz,  conceded that  the Federa l

adjustments af fect ing business income for  the years L96L,  L962

and 1963 were proper ly  assessed.

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  George Semenetz,

f rom the f i rms he represented dur ing the years 1961,  L962 and 1963

const i tu ted receipts  f rom his  regular  bus iness of  se l l ing paper

boxes and related. supplies and, not compensation as an employee
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exempt from the imposit ion of unincorporated business tax in

accordance with the meaninq and intent of section 703 (b) of the

Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  George

Semenetz,  dur ing the years 1961,  L962 and 1963 const i tu ted the

carry ing on of  an unincorporated business and h is  income der ived

therefrom was subject to unincorporated business tax in accordance

with the meaninq and intent of section 703 of the Tax Law.

C.  That  the federa l  ad justments af fect ing business income

for  the years 1951,  L962 and 1963 were proper ly  inc luded in

pet i t ioner ,  George Semenetz 's  bus iness income for  un incorporated

business tax purposes.

D.  That  the pet i t ion of  George

Not ice of  Def ic iencv issued December

DATED: Albany, New York'2-rz^.1A-d-/A, 
/? 7f

Semenetz is denied and the

12 ,  1966 ,  i s  sus ta i ned .

STATE TAX COMMISSION
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COMMISSIONER

/

Jtnl
COMMISSIONt'R


