
STATE OP I.IEId YORK
STATE TAX COMI.{ISSION

In the l,thtter of the Petition

of

HOWARD SCHOENBERG

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business :

I
{

AFFIDAVIT OF I.IAIIING
OF IIOTICE OT DECISTON
BY (CERTTFTED) trAlt

,l

Taxes under Art icle(s) Zl
Tax law for the (vear(s) Lg62

of the

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 17th day of September , 19 71, she served the within

Notice of D'ecision (or Determinatton) by (certified) maLr upon Howard

Schoenberg (representatl,ve of) the petitloner in the wlthin

proceedingr by encloeing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Howard Schoenberg
335 Lyncroft Road
New Rochelle, New York

and by deposltlng same enclosed in a postpald property addressed rorapper Ln a

(post office or official depository) under the exclugive care and custody of

the United States Post Office Department withln the State of New York.

Ttrat deponent ftrrther says that the said addressee ie the (representatfve

of) petttloner herein and that the address set forth on said rrapper ls the laet

known address of the (representative of the) petitLoner.

Sworn to before ne this

17th day of September , LglL.
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STATE OF NEW YORK

STATE TAJ( COMMISSION

fn the Matter of the Petit ion

o f

HOWARD SCHOENBERG

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for  the Year  1962.

DECISION

Petit ioner, Howard Schoenberg, has f i led a petit ion for

redetermination of d.eficiency or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the year L962.

(F i l e  No .  3 -8813298) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn, Hearing Off icer, at the off ices of the State Tax

Commission, B0 Centre Street, New York, New York, orl March

I97I ,  d t  1 :30 P.M.  Pet i t ioner  appeared pro se.  Thre Income

Bureau appeared by Edward H. Best, Esq. (Albert Rossi, Esg.

Counsel )  .

ISSUE

I .  D id the se l l ing act iv i t ies of  pet i t ioner ,  Howard

Sclroenberg, during the year L962, constitute the carrying on

of  an unincorporated business?

FTNDINGS OF FACT

1. Petit ioner, Howard Schoenberg, and his wife f i led a

New York State income tax resid.ent return for ttre year L962.

He did not f i le an unincorporated business tax return for said

yea r .

2. On February 28, 1966, the Income Tax Bureau issued a

Statement of Audit Clranges against petit ioner, Howard Schoenberg,

imposing unincorporated business tax upon the income received by

him from his activit ies as a food salesman during the year L962

and accord ingly  issued a Not ice of  Def ic iency in  the sum of  $1, I8L.22.
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3. Petit ioner, Howard S. Schoenberg, was a food salesman

dur ing the year  L962.  He represented M.W. Houck,  Inc.  in  the

sale of  food products  to  wholesale grocers.  He d id not  se l l

products for any other company. He did not have any employees.

4.  M.W. Houck,  Inc.  was a food broker .  I t  represented

various food product manufacturers in the sale of their prod.ucts

to vr l :o lesale grocers.  Pr ior  to  Ju1y,  1961,  pet i t ioner ,  Howard S.

Schoenberg, was also an independent food broker representing

various food manufacturers in the same capacity. In July of 796L,

he entered into an arrangement with M.W. Houck, Inc. wherein he

represented it  in i ts representation of various food product manu-

facturers.  Thereaf ter ,  he received as commiss ions 4O% of  the

commiss ions received on h is  sa les by M.W. Houck,  Inc.  f rom the

food product manufacturers. He was not permitted to represent

any food product manufacturers for his own account. He was

required to represent his former accounts through M.W. I l ,ouck, Inc.

He was required to endorse over to M.W. Houck, Inc. any checks

payable to him from such accounts. He received a draw against

commiss ions of  $400.00 per  week.  New York State and Federa l

income taxes and social security tax were withheld only on the

$400.00 per week and not on ttre balance of the commission pay-

ments. He was a member of the company pension plan to which

both he and the company contributed. He was reimbursed by

M.W. Houck, Inc. for expenses incurred in entertai-ning food

product manufacturers. He was not reimbursed for his expenses

incurred in sel l ing to the wholesale grocers. He deducted the

expenses incurred in connection with these sales activit ies on

his  Federa l  income tax return.  M.W. Houck,  Inc.  d id  not  exerc ise

any superv is ion or  contro l  over  h is  sa les act iv i t ies or  techniques

or to the time he d.evoted to sales except to require him to submit

an it inerary the week before going on the road.
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CONCLUSIONS OF LAW

A. That the income received by petit ioner, Howard Schoenberg,

from M.W. Houck, Inc. during the year L962, constituted ineome from

his regular  bus iness of  se l l ing food products  to  wholesale grocers

and not compensation as an employee exempt from the imposition of

unincorporated business tax in aceordance with the meaning and

intent of section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Howard

Schoenberg, during the year 1-962, constituted the carrying on of

an unincorporated business and his income derived therefrom was

subject to unincorporated business tax in accordance with the

meaning and intent of section 7O3 of the Tax Law.

C. That the petit ion of Howard Schoenberg, is denied and

the Not ice of  Def ic iency issued February 28,  1966,  is  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

_J.p-rZ.^- /'Z/ /y')/

COMMISSIONER

COMMISSION
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. STATE'OF NEW YORK

DEPARTMENT
s tATE TAX COMMt53tOX

HEARI I IG UTIT

E O U A R O  R O O K

SECRETARY TO

coMMrSSrox

AODRE3S YOUi  iEPLY IO

STATE TAX COMMISSION

N O F l l r f A N  F .  G A L L I T A N ,  A C T I N G  P R E S I D E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

OF TAXATION AND FINANCE
BUILDING 9, ROO,I2I4A

STATE CAMPUS
ALBANY. N. Y. 12226

AREA CODE 518

457 -2655 ,  6 ,7

Albany, New York

September I7, L97I

Howard Schoenberg
336 Lyncroft Road
New Roche11e, New York

Dear Mr. Schoenberq:

Please take notice of the DecisiOn
the State Tax Commission enclosed hetewith.

pursuant to Sect ion 722
court to review an adverse decision

4 l4onths after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

HEARING OFFICER

Petit ion er 's Representative
Law Bureau

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

AD-r.r2 (7 /7O)
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DnclsroN

g*rs! or uEw rcRr

8'!rrs tfir( oot|l$sgroN

Ar $rc l{rttcr of tbc tttttLon,

' , .

"': SowrnD g'CftonnBare

tor ltadatrreinrtLon of Doltclcncy or
for Rofrurd of hineorgnritcd Budlncrr
TNil undcr Artl,elc tt of tlre lax INw
f,or tho Yoar 1962.

Dct{tlonor, Eonrrd Sch6onbcrg, hll ftlcd a lptttl,qr lor

rcdetotrl,natj.on of deltotcncy or for rrfirnd of uil&rlnretrd ' i -

buclnrse tur utrdor lrttclo 23 of, ttrq . ,x lar for the yrer 1962.

(fllc'[o. 3-881t298]. 
' 
t foroat hcarlng ras hcld bcfore Paul Dr 

-
j

Goburtr, Ecrrtng OffLearr rt, tlrc oftlean ,ot tlr€ gtitt lLn ,,,. ,,,. l

CmlrgLon, 80 ecntro Etrcctr Nsw Yorkr Ncw Yorkr on tlerch 24,

19?1, at 1r3O P.tl. Frtitlon.r appcucd pE -!g.. .|Err Incoo llut

Buroru appeared by &rard II. Ecgtr Efq. (tlbert !oml, Bq. ot

Couneol) .  :

I88UE

ctltLonerr Borrard

Ecfrorqbclg, durlng tha ycrr 1961, 
r 
conttltutc tho earrylng on ,

of ln unineorporatcil bueLnort? .' , ' ,:'\ "

:- rI,FDrnp..8 or ufqs

Scr York State Lnemo tarr rccidsnt rctur-n f,or tlto ycrr 1962.
i ' t

Ec dLd not flle an rrnLncortprated buglnere tax rcturn for rald
.  

: .  
I :

yOAf. r : i , .  -" 
r ,  , ,  . ,  * , t  .1'n , , '  

' '  
: '  

' ,  . :  , '  . . i ' , . . .1. ' ' . i  :n: '  "--," '1 ' . .  
' '  

i  _ 
'  

r , l
-.i' 

' 
*'

. 2. On Fcbruar:f 28, 1966, tlrq Inconc tln Bursau Lreuri a

Ftptrmcnt of Audtt Churgcr aEd.nst DstLtl.oncr, gstrafd Sehocrrbcrg.

,' ,Lnlrortng untncogporrtcd,,bueLneaa tax ufon tlrs lncomc rceclYef by '
:

:.,:.hb frsa hk rctlvltlrr t! I food caleanrn dturfng,ttic'y.ar f961

" rnA accordLngly Ltauod a Notlcc of Dofietaney ln tltc arn of, Str;I8t"l!.

j' :u*
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!. htlttonrrr EOrrrC 8. Sahort$rgp rll r !oo4 relCArnr' ;, i 
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durlngl tho ycar 1962. Eo rcpnr.atcl tl.f. Eotrck, trnc. I'n thc

nta of food produrtr to drolrlrb gtEg*r. Eu {tA not :dl"':
,  j . " .  -n  ' - .  

:  ;

produetr for rny otlrcr eoopeny. Ea dltd not hrvr en1z aPlol|rrt .. '
'  

" ' -  

t t t  
t  

'  ' - , ,

4, ll,w. Eorrckr rnc. trrf .r looil bfotrr. rt qqltrcrcotid .1..;.,': .'...;;*:,
t s ' :  , '

varlour food proiuet nuufroturatr ln ttre rtli of tlrrlr proilrtc!1,,,' ',', ,, ,,,;,,
. . '  ,  , .  ' , -"

to wtrol;rah groecrr. nr{or to dluly, 1961, Botttl,oQa3r- ;$ltril-!::,, ,' ,l
t  r ' - ,

schoubllngf ret alro r4 ln0alnn{rnt food brottrr.r.|Pruurll1g' 1."',' 
,.. .:.".1

rclxcrurtGe lt in ltr ropaildrtetlon d varluur tood

rquLrd to rrpnrart hLt forncr accounte tltrmrgrh ll.f. budt, lS.

Hr rar rcqulrcd,to qndoraa oum to ,l.lf. 
'rouaot 

t&; fny ctnrdqi - ;,,: ' , .' .,
: . .  . _ - l  

. ,  : . i  . 1 .

peyable to btn fm trcih eccounte. Et roeolvcd r drw egrllrt
'

cmLceiona of, S4OO.OO prr srh. f,c lor* 6tato rnd lrdant .

lncmr tpror and roelrl rtcurltyr te*.:rfrrr rtt]h}rls gnlyl on't$C,;g',,,,'',

f4CO. oO pcr vcrk rnd not on thc brlaner ol tho emt.rtlon PqF

nantr. Er mr r noDrr of tbc cuDrqf gcrrLoa Fhn to trbtch .,'i'
,.1 : . 

'

both hr and thr e@ptrry eontrlbrut.d. Er rar nl4rrfrO U 
. : . 

,, ,
t{?tt. so$sts, InG. for reqnnrrt lneurrrd,tn rntclrr*${nt Iooil, . ,;. ,, ;-,.., i  1  '

lmduct nraufrctutrntrr'. Hr rrr not r;&lbuncd for bfr rryclr'i'-- 1::;,., .
-  .  . . .  
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tngrrrrcdinrr11ingtotlrrrrho1rrr1rgrocrrrl . . . ! t . . .dcdrio.t ld:fqi:, . , i
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clmrce, tncrrned Ln corltsctton sftfr tbrrc ntr* lctlv{tirr A ;,':,ii;i 
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,
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lrlr. fl.ff. &uekr t[c. dld mt anrelrt

lrry ruporvMon or eontrol ovrr ht t rllu ectl,vltl.r or t.drttguat
-  .  . . r  .  , . 1  _ : ,  . , r

or to tlrs ttnc hldrva$r{ ts lrlcr .NGaDt to ru+rtrc hlrl to ft.,,''ii'...'

an Ltlncrary tlro rsrtc bctorc golng on thr to!d.
, ,;;r],r",;, .ri ,i, .,. '
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CINeLUSIOSS OF IAtf.

trsn !l.tl" SorrElr, tnc. duri.ng thr yqs 196!, ogCIati.tuld- fscilI,.tru , ,

htr rcgrular buaLmrc gf r-olllngr food,gfedpott to rfrpXuale Egoorrt'

and 1pt, comlraqartLon'u an mptoxllf rxmpt fruo tiho tnfprltlonro! ,

rulruorlnrrt€d burtngr tart tn eeoordmcr vltilr tbt nrarrtng rtd ' . ,

la tcntof , loct lon?9t&)gf  tho,  lb i .F! r . ' .  ,  : . ) ,  j . ' ' r i . . , , i ,  , i '1 . "
' i ' 1 t - '

8. 'trLrt ttrr aforcrald,'actlvltlor of pcttti.qncrr {hq-do ,,, ',

Schornbrrjr, durl,ng tho yctr 1962, aonrtltuttd tbr crrrytag on ot
' 

' 
,.'

rn rrnlnooqrontd bur{nari rnd lrtr f.ngmr l*tv$:tlrrnirm rrr

lrbJcet to rrntncorlnratcd bwl.ncer to: ln rccorCtnco vith tlrr

n rslng and lntrnt of eoatLon ?03 st tfrr fan rarr, 
'

e. Ihet tdrc lntltton of hard tshocnbctg, 1r dcntrC rnd
:

thc tbtlec of Dailclscfr frrucd Frbrurtaz ?8' 1965, ir rurtrfutdq,, :

Df,f@r Alblny, ucr Yorfr
/11?7/' (
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