
i r

i . .

STATE OF }IEW YORK
STATE TAX COM}IISSION

In the l'latter of the Petition

of

Herbert Schimmel
AFFIDAVIT OF MAITING
OF NOTICE OF DECISIO}I
BY (CERTTTTED) HArL:

For a Redetemination of a Deficiency or
a Refund of Unincorporated Businegs
Taxes under Article(s) 15-A of the
Tax law for the (Year(s) 1959 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and saya that

she is an employee of the llepartment of Taxation and Fl.nanee, over 18 years of

agel and that on the l3thday of January , L97L, she eerved the within

Notice of Decision (or Determl.nation) by (certtfied) mall upon Herbert

Schimmel (representatlve of) the petitloner in the wlthin

proceedingl by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follors: Herbert Schimmel
L66-4O Powells Cove Road
Flushing, New York

and by deposlting sane enclosed in a postpald properly addressed rvrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post Office Departrnent withln the State of }{ew York.

Ttrat deponent firrther says that the sald addressee ie the (representatlve

of) petttLoner herein and that the address set forth on said wrapper ls the laat

known address of the (representatfve of the) petitLoner.

Sworn to before me this

13th day of January , L9 7I
, l

. /  v / / '  /,
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STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Appl icat ion

o f

HERBERT SCHIMMEL

for  Revis ion or  Refund of  Unincorporated
Business Taxes under  Ar t ic le  16-A of  the
Tax Law for  the Year  1959

DETERMINATION

Appl . icant ,Herber t  Schimmel ,has f i led an appl icat ion for  rev is ion

or  refund of  un incorporated business taxes under  Ar t ic le  16-4 of  the

Tax  Law fo r  t he  yea r  1959  ( f i l e  numbers  BB4253O and  A8026989) .  A

formal  hear ing was held before Vincent  P.  Mol ineaux,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,  New

York ,  New York ,  on  June  30 ,  1965 ,  d t  9 :00  a .m.  App l i can t  Herbe r t

Schimmel  appeared.  in  person.

FINDINGS OF FACT

1-  App l ican t ,Herber t  Sch immel ,and h is  w i fe  f i l -ed  a  New York

Sta te  Income Tax  Res ident  Return  fo r  the  vear  L959.  He d id  no t

f i le  an  Un incorpora ted  Bus iness  Tax  Return  fo r  the  year  L959.

o f  add i t iona l  assessment  aga ins t  app l i can t lHerber t  Sch immel r  impos ing

unincorporated business taxes upon the income received by him from

his  bus iness  ac t iv i t ies  dur ing  ' the  year  1959,  upon the  ground

tha t  those ac t iv i t ies  cons t i tu ted  the  car ry ing  on  o f  an  un incorpora ted

bus iness  in  accordance w i th  the  prov is ions  o f  Sec t ion  386 o f  the

Tax Law and assessed un incorpora ted  bus iness  taxes  o f  $L3O.62 '  a

p e n a l t y  o f  $ 6 . 5 3  a n d  i n t e r e s t  o f  $ 7 . 1 8  m a k i n g  a  t o t a l  a m o u n t  d u e  o f

$ 1 4 4 . 3 3 .  O n  O c t o b e r  L 9 ,  1 9 6 2 ,  t t r e  I n c o m e  T a x  B u r e a u  j - s s u e d  a

fur ther  no t ice  o f  assessment  aga ins t  h im assess ing  add i t iona l  income

tax  on  the  bas is  o f  the  aud i t  o f  h is  Federa l  Return  in  the  sum o f

$98.66  and add i t iona l  un incorpora ted  bus iness  taxes  thereon in  the
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sum o f  $53 .55  mak ing  a  to ta l  add i t i ona l  amoun t  o f  $152 .2 I .  He  i s

not  contest ing the assessment  of  addi t ional  income taxes based upon

the audi t  o f  h is  Federa l  Return.

3 .  App l i can t ,He rbe r t  Sch imme l , r ece i ved  a  8 .A . ,  M .S -  and  Ph -D-

in mathematics and physics from ttre University of Pennsylvania. He

also d id graduate work in  the f ie ld  of  economics.  He was not  a

l icensed profess ionaf  engineer .  On h is  1959 Income Tax Return he

l i s t s  h i s  occupa t ion  as  bus iness  consu l tan t .

4 .  A l l  o f  appl icant ,  Herber t  Schimmel 's ,  incorne was der ived f rom

personal  serv ices rendered by h im,  and capi ta l  was not  a  mater ia l

income-producing factor .

5 .  Appl icant ,  Herber t  Schimmel ,  received business income f rom

fou r  f i rms  du r ing  the  yea r  1959 .  He  rece i ved  a  fee  o f  $750 .C0  f rom

Morr is  Cohon,  a Waf l  St reet  investment  f i rm,  for  an opin ion as to

whether a certain machi-ne owned by a company it  had invested in would

theo re t i ca l l y  work .  He  rece i ved  a  fee  o f  $7 ,600 .00  f rom Techn i f l ex

for working on the development of a system to transmit data over a

da ta *phone .  He  rece i ved  $5 ,C00 .00  f rom Nu l i f e  P roduc ts ,  a  co rpo ra t i on

owned by h is  fa ther .  He received th is  in  the form of  a  fee of  $500.00

a month for  he lp ing h is  fa ther  run the business.  He received $1460.00

from Dibrel l  & Co. for helpi,ng the company attempt to sel l  a machine

that  would take the p lace of  pest ic ides in  k i l l ing insects-

coNcLUSroNS 9F LAW

A. That  appl icant ,  Herber t  Schimmel ,  was a profess ional -  phys ic is t

and mathemat ic ian wi th in  the meaninq and in tent  o f  Sect ion 703 (c)  o f

the Tax Law.

B. That with reference to the income received from Morris Cohon

and  Techn i f l - ex  to ta11 in9  $8 ,350 .00 ,  app l i can t ,  He rbe r t  Sch imme l ' s

profess ional  educat ion,  t ra in ing and sk i l l  as a phys ic is t  and

mathemat ic ian were essent ia l  to  produce sa id income or  was so mater ia f

to i ts production so that wiLhout them he could not have obtained

these fees under  normal  condi t ions of  bus iness and compet i t ion.
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C.  fhat  wi th  reference to  the income received f rom Nul i fe

Produc ts  and  D ib re l l  &  Co .  t o ta l l i ng  $7 ,460 .00 ,  app l i can t ,  He rbe r t

Sch imme l ' s ,  p ro fess iona l  educa t i on ,  t ra in ing  and  sk i l l  as  a  phys i c i s t

and mathemat ic ian were not  essent ia l  to  produce sa id income or  was

not  so mater ia l  to  i ts  product ion so that  wi thout  them he could have

obta ined these fees under  normal  condi t ions of  bus iness and compet i t ion.

D.  fhat  a f ter  the a l lowance of  the sa1ary credi t  and the

statutory exemption, no unincorporated business tax was due on that

por t ion of  appl icant ,  Herber t  Sct r immel 's ,  income in  the year  1959

subject  to  imposi t ion of  un incorporated business tax.

E.  fhat  the appl icat ion of  Herber t  Schimmel  for  rev is ion or

refund of  un incorporated business taxes under  Ar t ic le  15-A of  the

Tax Law for  the year  1959 is  granted,  and the not ice of  assessment

dated March L4,  1961,  imposing unincorporated business taxes for  the

year  1959 and that  por t ion of  the not ice of  assessment  dated October  79,

1962,  imposing addi t ional  un incorporated business taxes for  the year

1959  a re  cance l l ed .

DATED: Albany, New York

.$A.r.i-tru'r,7 ( lt l9-t1
STATE TAX COMMISSION

/  . d . ,
//^ (&id"-z^<<,-
/:ultn*"

COMMISSIONER

COMMISSTONER



FE
t r E r n S
c . * - i

F F'  !
293H e

rt isi s
7g-r 'z
*i g'E
$o i ;
l o  q l l
o  5 ' x

H

'  l ' i t
FJ

. " r n T ' !
.,,:r/;iil J
: .1 :  iT  s#*#.+'

i - *^*-- -=: i'tr ' l,:":[lf
+ !11

t f,u-
AI,r .Rc,
FP:;!f
;3[893
f Eq6-*&

i d F i q
H o r ( D
C o r f i
u l t t
5 4 ( D
P - o 1 1
p d
rA hJ
r O u )

{ o .
z (D5A
q  t s  H '  t I

ov \
o o H
FJ. O
if

S)og'u

FF?g
- r  9 s  -

@ f l : o

,A (I FI
!  5 *

E - -

! r -  -  A r

FiqF( - - -
{ _ t r

\

* \

\

t\
it
I

)





-'U"''-;-''*/, Wt--l-*
uar
Anl, //n-/l

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E T { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE C.AMPUS
ALEAI{Y. N. Y. t2226

AREA CODE 518

457-2655, 6,  7

.  STATE TAX COMMI53ION

HEARITE UTIT

EDWARD ROOK

SECNETARY TO
coMM ts9 tot{

ADDRESS YOUR REPLY TO

Albany, New York

January 13,  I97I

Herber t  Schimmel '
L66-4O Powells Cove Road
Flushi-ng, New York

Please take notice of the
the State Tax Commission

Determination
enclosed herewith.

of

Please take further notice that pursuant to Section 386 j
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 90 Days after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

Paul B. Coburn

HEARING OFFICER

cc Petitionerts Representative
Law Bureau

/)

ty,rfr,,,0,
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Enall or uEn IonK

STAm Tlt( @!|MI6SION

In tJ}re tftrtter of thc Applicatl.on ,

of

HERBERT SCETIO|EI,

for Revj.cion or Refirnd of Utrlneorporrtcd
BurLnetr Taxor rmder Artlclc 16-l of tlrc
llrx !&rr f,or tlro Year 1959

DETtsRUTNATTOt[

Alpllcant Bcrbcrt Sch+mel has ftl an appllaatlon for rEvLrl.on;

or refirnd of unlncortrrorated buaLnoaa taxcs rurder Artlcls I6-t of the

lrx l,aw for the ycar 1959 (f,llc nrnbera 8842530 and 18O26989). I

fornll hearing wrr held bcfore Vl,ucent P. ltoll,natux, Bcttrtng Offtcer,

at tlrc officee of the State l[ax Corniceion, gO Gentro Streetr Ngv

York , .N f f iYork ,on i Iung30 ,1965 'c t9 tooa .m. rpp l tea l r tEerbor t

Schirrurrel atrrpeared Ln poreon.

fr$nrras oF qAcr

1. tgrpJ.teant Hcrbsrt Schfumel end hl,r wif,c f tIGd a Fcw Yort

Statc Ineqns Tax ResLdent Rcturn for the ycar 1959. Ec dld not

ftle cn llni.neorporeted Euri.nosr t[ax Rcturn for thc ycar 1959r ,

2. On March 14, 196I, the Ineoe llax Buroeu irruod a notLec

of uddit{-onal arsassn€nt agaLnrt appltcryrt Herbert Scdhlmal lnpoatng

unlncorporttod bualncgr turee upon thc incms rsceLvcd by ht.n*f,rpq

h1rb r ra lnesg tc t i v l t l eedur {ng* rayaar1959 ,uFon t l rog round

that thoce activitlea constttuted the carryLng on of an unLneorlroratcd

buri.ncas Ln accordancc wlth the provi.rLons of Section 386 of thc

rrporated buaLners ttxer of $130.62, I

pcnalty of $6..53 and interest of S7,I8 mrklng e totrl tmount duo of

$f44.33. On October 19, L962, ttro lrtcoma llan Bureau Lsrued e

furtber notiec of, aascrtncnt agaLnot hfun rresaeing addj.tlonal Lacmc

tlx on the baria of ttro audLt of htr Federal Return ln thc aun of
. /

S98.66 and 'edditC.onal rrnJ.ncorporatcd burinccr tExgr tbarrsn tn tfc '

' I

i

t
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sun of, $53.55 na$tng a total additl.onal anount of $I52.2L Bc

not contortlngr the ql;ssan6n: of addLtlonal lnemc tlxer barcd

ths audlt of; hic Foderal Rcturn.

3 ; , Appllcant, Berbert 8chtmrol, recelved a E.A. r !1.8. anA .D .

ECLn matlrematLca and physLcc fr@ tlrs lltrlveraity of Penncylvania.

alco did graduEto work Ln tJra ftcld of econorl,cs. He war nofe

licensed pnofeasionrl englneer. On hLa 1959 Incme Irx Rcttrtfn

Iirta hla oceupatlon ac buei.nosa contultant.

4. All of applicant, Herbert $chlnnol's, Lnaose wae dsrl,

pcrgonal gornrlcce rrndcrGd by hln, and ceXlltal rrer not a

lncme-produaLng factor.

lbrrlg Cohqr, a WaIl Stroot lnveatmsnt f,lrr, f,or en opLnlon tr

wlretlrer a ccrtaLn nachl.ne or*ned bnr a cmpany lt hrd Lnvestcd ln sould

tlrcorotically work. Ea rceelvcd a fee of $7,600.00 frm lerc

for worklnE on the devclotrment of, a ryetcn to trancmLt drtr

data-phohe. f,o receLved $61000.0O f,rqu trullfc produetr, t

wned by hir ftthcr. Ho r6coivsd thia ln tbo f,orn of a fee of,

c nontlr for help&nE hls fatlrer run the burlncee. Hc recctved S

00.o0

460.0O

frm Dlbrell & eo, f,or help&ng the cmprny rttmlrt to rcll a

thrt wouLd takc the plaee of, pcrticLdes ln kill,tng lnrccta.

coucHtstoNs or IAlf

A. llhat appLLcant, llerbert.sehimcl, waa r profcrelonal plprrlctet
I

end nathqratLelan wittrin the maanl"ng and Lntent of Scotlon 7O3 (c) ot

thc fax L€w. I
l

B. tftrat witlr referenrco to tlre j.ncme recelved fror lsrrlc,pohon

and TechnLftrex totalltng $8r 35O.o0, appllcant, Herbcrt SchJ.mcl'

profeeslonel. cdueatLon, trainl,ng and cktll as a phyrieLrt and

nathctatiel.an .w6n srrcntlel to prod,ucc cald lnemc or vls to

to l,ts'productLon so that wltlrout tlr@ he could not have

thcrc feer under normnl conditlonr of buaLnees end conpetl,tlon,
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l
C. llhit ldtlr rofGr€nco to tlrc incsne roeolvad frm Sullfd

Products and Dlbretl & Co,.tott1llng $71460.00, rpptlctnt, Err{ort

sohlqrel't, proforcloaal educrtLonr tralnl,ng and ekt,ll ar r, fh{rleLrt

and urethmatLclen w€rs not arecnttrl to produec aaid Lncmo or wrt

not ro naterLal to ltr productlon ro ttret rittrout tlrsm hc eould hrvc

o'btalncd ttrere fccr under nonnal coqrdlttonr of burinolr and e€SprtttLon.

D. lltrat after thc allonance of thc relary credl,t rtrd thc
l

rtetutory oxaptLonr no unLncorporatcd burlncrr tax war duo on Ulat

portLon of applicant, Hcrbcrt Schlmcl'1, Lncqc Ln tlre ycar '1q39
l.

urbJcct to tnporttlon of rrnlncorporetcd bnrrl.natf tl:r, 'l'".

E. Itrat thc applicatl,on of Bcrbort SehLmcl for rcvlitLon or

rcfirnd of rrhLnco4roratod burl.nocs taxcc undcr Arttctc l5-A o! rihr

Tex lrw for tho year 1959 Lr granted, and the notlce of errurncnt,
l

dtatcd ttlrc! f4, 1961, tnpoalng rmLncorSroratrd burineru tarrcr 
fr 

tltc

yair f.959 end tlret .portLon of tlre notLcc o! arrcesrort datrd

1962f tnporLnE additLonal unlncorporatcd buelacsc ttilsr for

Odtobcr l9r
, ,

tlr{,yetr,
$ ;

1959 aro crncellcd.

Dl8@r Albany, Sslt York
A  l r  ? . ^ .
I t l r i  , . ^ a i t  l l ' t U I I
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