
STATE OF I{E[.J YORK
STATE TAX COM}IISSION

In the llatter of the Petition
:

of

PIPER, JAFFRAY AND HOPWOOd

:
For a Redete-rmi.nation of a D_efieiency or
a Refund o6 Unincorporated Bu-s-in'ess .

OF ITOTICE OF DECIS
BY (CERTTFTED) HArt

Taxes under Article(s) 23 of the
Tax Law f.or the (Year(s)1960 ' L96l anq L962

State of New York
County of Albany

Rae Zimmerman r belng duly sworn, deposes and says that

she is an emPloyee of the Departrnent of Taxation and Finance, over 18 years of

age; and that on the Bth day of December , Lg 7L, she served the wlthln

Notice of Decision (or Deterrnination) by (certified) malr upon piper, Jaffray
and Hopwood 

(representatLve of) the petitloner in the wlthin

proceedingr by encloslng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: piper, ,faffray & Hopwood
115 South 7th Street
Minneapol is ,  Minn.

and by depositing sane enclosed in a postpal.d properly addressed nrapper Ln a

(post office or official depos{tory) under the exclugive care and custody of

the Unlted States Post Offlce Department withln the State of lfew York.

firat deponent firrther says that the sald adtlreseee is the (representatlve

of) petltloner herein and that the address set forth on eaid wrapper 1g the laat

known address of the (repreeentatfve of the) petitl.oner.

Sworn to before rne this

day of December , L97L.
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STATE OF NEt{ YORK
STATE TAX COMHISSION

In the lGtter of the petition

of

PIPER, iTAFFRAY AND HOPWOOD:

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Busrness.
Taxes under Article(sJ 23 of the
Tax Law for the (Vear(s) 1960, 1961 and Lg62

AFFIDAVIT OT MAITING
OF }IOTICE OF DECISIOI
BY (CERTTPTED) HAIr

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the Bth day of December , L}Tl- I she served the wlthin

Notice of Decision (or Determination) by (certified) mall r.rpon paul c. Zerby, Esg.

(representatlve of) the petitioner in the wlthin

proceedln9t by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Paul  c .  Zerby,  Esq.

3?53"ili,3i'ffirik"I'i3l;'ilir5iil & Harladav
and by deposrting same encro"ea inT;k'ff"?*?;nYii,";uurt"::3; wrapper rn a
(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Departnient withln the State of Nen york.

That deponent firrther says that the said addressee ie the (representatl.ve

of) petltloner herein and that the addrees set forth on said wrapper is the last

known address of the (representative of the) petitLoner.

Sworn to before me this

day of Decemberh , 1971



STATE OP T{EI{ YORK
STATE TAX COM}IISSION

In the llafrer of the Petition
i

of

PIPER, JAFFRAY AND HOPITOdD

:
For a Redetermination of a lt_eflcie;rcy or
a Refund of Unincorporated Businbss .
Taxes under Article(s) 23 of the
Tax law f.or the (Year(s) 1960 , Lg6L and L962

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and saye that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the Bth day of December , L97]- I she served the within

l{otice of Decision (or Determination) by (certified) mall r:pon James F. pitt, C.p.A.

(representatLve of) the petitloner in the wlthin

proceedingt by enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: James  F .  P i t t ,  C .P .A .
Touche, Ross & Company
780 Northstar Center

and by depostttng same errclosed in Urf&?tFi*bF;p#il""trar3J"192,oapper tn a

(post office or official deposltory) under the exclusive care and custody of

the United $tates Post 0ffice Depariment withln the State of lfen York.

firat deponent firrther says that the sald addressee ie the (representatl.ve

of) petttLoner herein and that the addrees set forth on eald w:rapper is the last

known address of the (representatlve of the) petitioner.

Sworn to before rne this

of December , L97L

AFFIDAVIT OF I.{AIIIIIG
OF IIOTICE OT DECISIOU
BY (CERTTPTED) t{alr

day



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

PIPER, JAFFRAY AND HOPWOOD

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  1960 ,  I 96L  and  1962

DECISION

Ttre taxpayer  hav ing f i led a pet i t ion pursuant  to  sect ion 722

and sect ion 589 of  the Tax Law for  a  redeterminat ion of  a  def ic iency

under  date of  May 10,  L965 of  un incorporated business taxes under

Ar t ic le  23 of  the Tax Law for  the years 1960,  L961 and 1962 and a

hear ing having been duly  held before Nigel  c .  wr ight ,  Hear ing of f icer ,

and the record having been duly examined and considered,

The State Tax Commission herebv

F I N D S :

1 .  The issue in  th is  case is  the  proper  a l loca t ion  to  New York

under  sec t ion  7O7 o f  the  Tax  Law o f  the  income o f  the  bus iness  and

more  spec i f i ca l l y  whether  the  taxpayer  must  a l loca te  such income

by h is  books  under  sec t ion  7O7 (b)  as  demanded by  the  Tax  Commiss ion ,

ra ther  than bv  the  a l loca t ion  fo rmula  prov ided under  sec t ion  lO7 (c )  .

2 .  T h e  d e f i c i e n c i e s  a s s e r t e d  a r e  i n  t h e  a m o u n t s  o f  $ 3 , 5 9 3 . 9 3

f o r  1 9 6 0 ,  $ 3 , 9 0 6 . 1 3  f o r  1 9 6 1  a n d  $ 3 , 6 5 1 . 1 6  f o r  L 9 6 2  w i t h  i n t e r e s t

fo r  each year .

3.  Pet i t ioner  is  a  Minnesota par tnership wi th  i ts  pr inc ipa l

of f ices in  Minneapol is .  I t  is  engaged in  the s tock brokerage business

and is a member of the New York Stock Exchange and other security and

commodi ty  exchanges.  In  the years in  quest ion i t  had s ix  of f ices
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a l l  l oca ted  i n  t he  m idwes t .  A11  o f  t he  pe t i t i one r ' s  cus tomers  a re

located,  in  the midwest .

4.  In  order  to  serve i ts  customers net i t ioner  mainta ined a

correspondent relationship with the New York brokerage f irm of Carl M.

Loeb,  Rhoades & eo.  This  re la t ionship enta i led that  Loeb,  Rhoades

handled for  pet i t ioner  the execut ion of  orders on the f loor  of  the

New York Stock Exchange and handled al l  duties relating to stock

t ransfers,  "cashier ing" ,  handl ing of  funds and other  operat ions

necessary in  the brokeragie bus iness.

5.  For  i ts  serv ices as correspondent  i t  was agreed that  Loeb,

Rhoades would receive one- th i rd  of  the sross commiss ion on each order

executed.  Pet i t ioner  would reta in  two- th i rds of  such commiss ion.

5 .  Pe t i t i one r  ma in ta ined  a  pa r tne r  Mr .  R .C .V ,  Mann  as  a  f l oo r

trader on the f loor of the New York Stock Exchange. The orders

executed by Mr.  Mann,  however ,  were not  re ferred to  h im d i rect ly  by

pet i t ioner .  Rather  Mr.  Manh executed orders referred to  h im by Loeb,

Rhoades.  I t  would be only  acc identa l  and in f requent  i f  l t r .  Mann

executed an order which had oricrinated with petit ioner.

7.  For  Mr.  Mannts serv ices as f loor  broker ,  Loeb,  Rhoades

paid petit ioner the standard commission paid to independent f loor

brokers on the New York Stock Exchange. Petit ioner paid Mr. Mann,

as  a  pa r tne r ,  a  f l a t  sa la ry  p lus  2% o f  i t s  t o ta l  na t i ona l  p ro f i t s .

Mr.  Mannrs compensat ion was not  d i rect ly  determined by the f loor

t rades he executed.  The commiss ions paid to  pet i t ioner  for  Mr.  Mann's

services were about three t imes the compensation received by Mr. Mann

from pet i t ioner .

B.  Mr.  Mann received referra ls  f rom f i rms other  than Loeb,

Rhoades and pet i t ioner  received the fees for  such referra ls .  These
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fees amounted to  about  15 Eo 20% of  the fees received f rom Loeb,

Rhoades for  Mr.  Mann's  serv ices and were a lways less than the compen-

sat ion paid to  Mr.  Mann.

g. By agreement between petit ioner and Loeb, RLroades the amount

of f loor brokerage referred foy Loeb, Rhoades to Mr. Mann was contingent

on the amount  of  bus iness the pet i t ioner  re ferred to  Loeb,  Rhoades.

Enough f loor brokerage was referred to Mr. Mann so that petit ioner

would earn in fees from Loeb, Rhoades an amount equivalent to eight

and one- th i rd  percent  o f  the brokerage business which pet i t ioner

referred to  Loeb,  Rhoades.  This  arrangement  was designed to increase

pet i t ioner 's  share of  brokerage commiss ions f rom 66 2/3% Lo 75%. The

arrangement between petit ioner and Loeb, Rhoades was entirely routine

and leg i t imate.

I0 .  Mr.  Mann used an of f ice and a secretary made avai lab le by

Loeb,  Rhoades.  Occasional ly  he would h i re  a publ ic  s tenographer .

11.  The taxpayer  f i led t imely  New York par tnership and unin-

corporated business tax returns (TT-2O4) for  L96O, L96I ,  and L962

and on such returns al located income by formula. The exact f igures

are not  in  d ispute and for  purposes of  i l lus t rat ion on1y,  can be approx i -

maLed. The formula for each year showed approximately: for property

zero percent ;  for  sa les - -  about  4% (being a l l  o f  the orders executed

by Mr.  Mann) ;  and for  wages - -  about  one- tenth of  one percent  ( the

compensat ion of  Mr.  Mann as a par tner  be ing exc luded) .  The computed

business a l locat ion percentage for  each year  was approx imate ly  one and

three-tenths percent.

L2 .  Pe t i t i one r ' s  books  and  reco rds  a re  kep t  i n  M inneapo l i s .

They have never been inspected by the Tax Commission or produced for

i ts  inspect ion.  On such books,  no at tempt  is  made to segregate any
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amounts attr ibutable to New York. Such amounts are identif iable for

revenues but  genera l ly  not  for  expenses.  There are overhead costs

or  shared costs  of  admin is t rat ion and profess ional  serv ices which

would necessar i ly  have to  be a l located by a formula.  Some d i rect

expenses can be attr ibuted to New York, but not by reference to

standard sunmary accounts and only by identif ication from primary

account ing records.  No cost  is  ass igned to the va lue of  the of f ice

fac i l i t ies suppl ied to  Mr.  Mann by Loeb,  Rhoades.

13.  The expense of  get t ing customers in  the midwest  and of

serv ic ing the i r  accounts is  not  segregated accord ing to  whether  the

orders wi l l  be executed in  New York rather  than in  secur i t ies markets

outs ide of  New York.

14.  The assessment  is  based upon the fees earned bv Mr.  Mann

on the stock exchange as reduced by certain direct expenses and as

fu r the r  reduced  by  an  a l l owance  o f  $5 ,O0O.OO fo r  pa r tne r ' s  se rv i ces

(Mr.  Mann)  and a $5,000.00 exempt ion.  The d i rect  expenses were for

s tock exchange dues,  o f f ice suppl ies,  promot ion,  sa lar ies,  New york Ci ty

Financia l  Tax,  s tock exchange,  lunch c lub,  p ip ing c lub and miscel laneous.

The amounts of these expenses were furnished to the Department by

petit ioner under the impressi-on that the law required it  to do so.

CONCLUSIONS OF I,AW

The pet i t ioner  must  a l locate i ts  income by d i rect  account ing

from its books under section 7O7 (b) of the Tax Law and not by formula

a l l oca t i on  under  sec t i on  7O7  (c )  .

A-  Di rect  account ing may be mandated by the Commiss ion.  This

is supported by the administrative experience and interpretation under

sec t i on  7O7  and  i t s  p redecesso rs ,  sec t i on  386 -9  o f  A r t i c l e  IG-A  o f

the Tax Law and regulat ion 263.7 under  Ar t ic le  L6 of  the Tax Law.  I t

is  a lso suppor ted by sect ion 6O4(b)  of  the Tax Law and by impl icat ion



5 -

f rom sec t i on  7O7  (a ) .  Th i s  i s  t he  i n te rp re ta t i on  a l so  o f  s im i l a r

s tatutes former ly  in  ef fect  in  Kansas and Wisconsin,  (see Webb Resources,

Inc .  v .  McCov ,  794  Kans  .  758 ,  and  Eba loy ,  I nc .  v .  W iscons in  Dep t .  o f

Taxat ion,  Wisconsin Board of  Tax Appeals ,  C.C.H.  Wisconsin State Tax

Repor te r  t [ 200 -705)  .

B.  Whether  or  not  r :e t i t ioner  is  a  "uni tarv"  bus iness is  o f

no signif icance under the language of Art icle 23 (see Utah SgnEgu-ction

and Min inq Co.  v .  Oreqon State Tax Commiss ion,  Oregon T,ax Cour t ,

Feb .  14 ,  L969 ;  C .C .H .  Oregon  S ta te  Tax  Repor te r  12O2,O92 ;  465  P .  2d '

7I2 at  7L3;  Western Contract inq Corp.  v .  u tah State Tax Comm- 414

P .  2d  579  a t  583  and  585 ) .  Even  i f ,  i n  t h i s  case ,  t he  pe t i t i one r r s

business was uni tary  in  the sense that  the orders referred by pet i t ioner

to i ts  correspondent  could be considered to  be the same as the orders

referred by the correspondent  to  the f loor  broker- then d i rect  account-

ing would s t i l l  be mandated s ince the serv ices of  such broker  were

valued and recorded at the fee schedule of the New York Stock Exchange.

That  fee schedule may be taken as an object ive evaluat ion of  the va lue

of  the New York f loor  broker 's  serv ices out  o f  s tate.  The ex is tence

of  an object ive market  pr ice for  in t ra-company t ransfers has been held

to be suf f ic ient  in  uphold ing the adequacy of  d i rect  account ing

(Maqno1ia Petro leum Corp.  v .  Oklahoma Tax Commiss ion,  190 Okta.  I45) .

f n  such  a  case ,  i t  i s  c lea r  t ha t  t he  taxpaye r ' s  bus iness  can  be

operated in  separate par ts .

C.  The methods used by pet i t ioner  in  keeping i ts  books are

approved despite the fact that the petit ioner did not record deductions

on books kept in New York in view of the fact that the burden of

proof  o f  deduct ions is  in  any case on the pet i t ioner  (Helver inq V.Tay1or ,

293 ,  U .S .  507 ) .  Supp lemen ta l  r eco rds be cons idered as  par t  o f
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such "books"  and have been so  cons idered in  the  a l lowance o f  d i rec t

e x p e n s e s  ( s e e  W e b p  R e s o u r c e s ,  I n c .  v .  M c C o y  I 9 4  K a n s .  7 5 8  a t  8 0 2 ) .

A port ion of general  overhead expenses would have been al lowed i f

entered and al located to New York on such books. The expenses of

p roduc ing  orders  a t  the  midwest  o f f i ces  o f  pe t i t ioner  cannot  be

al lowed as New York deduct ions. Even though such expenses may

ind. irect ly increase the volume of orders executed by the New York

f l -oor broker,  and his prof i ts,  the importance of such expenses must

be deemed to have been already taken into account in the f ix ing of

the  f loor  b roker 's  commiss ion  ra tes .  Any  ob jec t ive  marke t  p r ice  fo r

services or groods would presumably take such factors into considera-

t ion  (see Kansas  C i ty  S tar  Co.  v .  Wiscons in  Depar tment  o f  Taxat ion

B  W i s c .  2 d  4 4 I )  .

DECIS ION

The def ic ienc ies are found correct  and are af f i rmed together

wi th  such in terest ,  L f  any,  as may be due under  sect ion 684 of  the

Tax Law.

DATED: Albany, New York

\ ifrr
STATE TAX COMMISSION

h,*^tU- tC,-r-, ^-

COMMISSIONER

COMMISSIONER

COMMISSIONER
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E S T A B L I S H E O  I 8 9 5  .  M E M B E R  N E W  Y O R K  S T O C K  E X C H A N G E , I N C .

l l5 SOUTH SEVENTH STREET . MINNEAPOLIS, MINNESOTA ss4o2

et2/3v- erl

December  L4 ,  L97L

Sta te  o f  New York
Depar tment  of  Taxat ion and Finance
Bu i l d ing  9 ,  Room 2L4A
State Campus
A lbany ,  New York  L2226

Gen t lemen :

This  is  to  adv ise you that  the address you are
us ing  fo r  me  no  l onger  app l i es ,  Any  fu r the r
commun ica t i ons  add ressed  to  me  re la t i ve  to
th is  mat ter  should come to me here in  care of
P ipe r ,  Ja f f ray  &  Hopwood ,  115  Sou th  Seven th
S t ree t ,  M inneapo l i s ,  M inneso ta  55402 ,  o r  t o
my  res idence ,  3822  Wes t  Ca lhoun  Bou leva rd ,
M inneapo l i s ,  M inneso ta  -  5541O.

P Iease  e l im ina te  f rom you r  reco rds  the  add ress
used  in  the  enc losed  copy  o f  you r  l e t t e r .

Very  t ru ly  yours ,

,4 r ,72: .4
,<J',. /,/ //l%.fuL,.-
Wil l iam S .  Macyf laen

!
.l

W S M :  j  a h

Enc losure

IDAHO IOWA MINNESOTA.  MONTANA'NEBRASM NEWYORK NORTHOAKOTA SOUTHOMOTA.  WISCONSIN WYOMING
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;TATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C I I I I G  P R € S I O E I I T

A .  B R U C E  M A N L E Y

M T L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 214A

STATE CAMPUS
AISANY. N. Y. 12226

, .  AREA COoE 518

457-2655, 6,  7

SlA lE TAx COMMTSSIOX

TEANI i lG UXIT

E D W A R O  R O O K

SECRETARY TO

coMril93l0x

AOORE39 YOUR REPLV TO

Albany, New York

December 8,  I97l

Will iarn S. IviacFadden
2OO7 West Franklin Avenue
Minneapoiis, Minnesota

Dear Mr.  MacFadden:

Please take notice of the DECISIONS of

the State Tax Commission enclosed herewith.

Please take further notice that pursuant to Section 690
the Tax Law any proceeding in court to review an adverse decision

must be commenced within four months after

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l be referred

to the proper party for reply.

Very truly yours,

2/,/t) Lluf
Nigei  G.  wr ighr
HEARING OFFICER

Petit ioner's Representative
Law Bureau

Enc :  2  Dec is ions  -  W i l l i am S .  MacFadden ,  e t  a l
Piper, Jdffralz and Hopwood

LD-r.r2 (7 /7O)
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