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STATE OF NEW YORK
STATE TAX COM}IISSION

In the l'{atter of the petitlon

:

John D'Errico a Cafif;eta Pinto individually
and as co-partners d/b/u the firm naine and
style of PINDER AI\4USEIIENT COMPAIIY .

For a Redetermination of a Deficiency or
a Refund ofUnincorporated Busin6ss .
Taxes under Article(s) 16-A of the
Tax law for the (Year(s) 1958 & 1959 :

State of New Yeirk
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

agel and that on the 3oth day of April , 19 7 1, she served the wlthin

ilotice of Decision (or Determination) by (certified) mall r.rpon John D'Errico &

Carmela Pinto (representatLve of) the petitloner in the wlthin

proceedingt by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: John D'Errico & Carmela Pinto
d/b/u Pinder Amusement ComPanY
3029 Sti l lwell  Avenue
Brooklyn, New York

and by deposltlng same enclosed in a postpald properly addressed r*rapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post 0ffice Departrnent withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representatfve

of) petttloner herein and that the address set forth on said wrapper is.the last

known address of the (representatfve of the) petitl"oner.

AFFIDAVIT OF T'{AILING
OP }IOTICE OT DECISION
BY (CERTTTTED) r{AIr

Sworn to before rne this (-,

\ ' '  .k),!ru..*,



STATE 0F t\tEtr/ Y0RK
STATE TAX COMI.{ISSION

In the l'latter of the Petition
:

John D'Errico s Carm3{"a Pinto, indivi4ually
and as co-partners, d/b/u the firm nanie and
styles of PINDER ANIUSEMENT COMPAIIY :

for a Redetermination of q D-eflciepcy or
a Refunrt o6 Unincorporated Busin'es5.
Taxes under Article(s) 16-A of the
Tax Law for the (Vear(s) 1958 & 1959 :

ATTIDAVIT OF MAITINC
OF NOTICE Of DECISION
BY (CERTTFIED) r,rArl

State of New York
County of Albany

Martha Funaro , being duJ-y sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 30th day of April , 1971 , she served the wlthin

Notice of Decision (or Determination) by (certified) mall r.rpon Julian I.

Bergrhoffen, Esq. (representatlve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wrapPer addressed as follows: Julian I. Berghoffen, Esq.
280 Broadway
New York, New York

and by deposlting same enclosed in a postpald properly addressed rrrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post Office Deparhent withln the State of New York.

firat deponent further says that the sald addressee ia the (representatlve

of) petitl.oner herein and that the addrees set forth on said wrapper is the lagt

known address of the (representative of the) petltioner.

Sworn to before me this



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

JOHN D' ERRICO AIr{D CARMELA PINTO
ind iv idua l l y  and as  co-par tners
d/b/a Lhe firm name and style of

PINDER AI\4USEMENT COMPAITY

for Revision or Refund of Unincorporated
Bus iness  Taxes  under  Ar t i c le  16-4  o f  the
Tax Law fo r  the  Years  1958 and 1959.

DETERMINATION

Appl icants ,  John D'Err ico and Carmela Pinto,  ind iv idual ly  and

as co-partners d/b/u the f irm name and style of Pind.er Amusement

Company, (hereinafter referred to as "Pinder Amusement Company")

have f i led an application for revision or refund of unincorporated

business taxes under Art icle 16-A of the Tax Law for the years

1958  and  1959 .  (F i l e  Nos .  B  832115  and  B  84699L) .  A  fo rma l

hear ing was held before Mart in  Schapi ro,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commiss ion,  B0 Centre Street ,  New York,

New York,  on January 15,  f965 at  10:30 A.M.  Appl icants  appeared

by Ju l ian I .  Berghof fen,  Esq.

FTNDINGS OF FACT

1'. Applicant, Pinder Amusement Company, f i led New York State

income tax and unincorporated business tax partnership returns for

ttre years 1958 and 1959. On these returns they claimed that no

port ion of the net income of the partnership was subject to un-

incorporated business tax.

2.  On January 23,  1961,  the Income Tax Bureau issued a Not ice

of Addit ional Assessment imposing unincorporated business tax upon

the net business income received by applicant, Pinder Amusement

Company, during the year 1959 upon the grounds that i ts business

activit ies during that year constituted the carrying on of an

unincorporated business and that the income derived therefrom

was subject  to  unincorporated business tax pursuant  to  Ar t ic le  16-A

of the Tax Law.
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3.  On Apr i l  5 ,  1961,  the Income Tax Bureau issued a Not ice of

Addit ional Assessment imposing unincorporated business tax upon

the net business income received by applicant, Pinder Amusement

Company, during the year 1958 upon the same grounds as set forth

in  the Not , ice of  Addi t ional  Assessment  issued January 23,  196I .

4. During the years I95B and 1959 applicant, Pinder Amusement

Company, was the lessee of a parcel of real property approximately

45O feet long and 70 feet wide located at the boardwalk in Coney

Island. Tkre property was leased from Henderson Propert ies, fnc.

under  a ten year  lease.  The lessee was requi red to  pay rent  o f

approx imate ly  $16,000.00 per  annum plus real  estate taxes,  water

charges and insurance. The improvements on the property consisted

of twelve o1d wooden shacks known as "stands" along Sti] lwell  Avenue,

one stand on Henderson Wal-k and three rides known as "Tornado Ride",

"Pi rates Hideaway" and 'Spook Rid.e.  "  "Tornado Ride"  was a ro l ler

coaster .  "Spook Ride"  and "Pi rates Hideaway" were pretze l  r ides

involving a set of cars passing through a darkened area and com-

ing out of the same entrance that they went in. "Spook Rid'e" was

located. underneath "Tornado Ride. " These rides were permanently

aff ixed to the real property and were not dismantled at the end

of  the season.  TLre s tands were used for  eat ing establ ishments

and amusement devices and games. "Tornado Ride" and "Spook Ride",

wtri te two separate r ides, consisted of one structure.

5. Petit ioner, Pinder Amusement Company, did not operate any

of the r ides and amusements located on the premises during the

years 1958 and 1959.  The stands and r ides were sublet  to  e leven

different sub-tenants. Tkre stands were rented bare to the sub-

tenants- f lrey were required to provide the equipment or f ixtures

necessary to  carry  on the game or  eat ing fac i l i t ies.  T?re only

exception was the lunch counter where a prior sublessee had de-

faulted on his lease and left some equipment. T'he rides were also

leased to subtenants. The leases included the land, the permanent

structure plus some of the equipment for the r ides. All  leases
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were for a f ixed rental except the leases for "Tornado Ride" and

"Spook Ride" vzhich were on a percentag,e basis. Petit ioner, Pinder

Amusement Company, was not required to make any repairs to the

rides. It  was not engaged in any other business other than the

subleasing of  the aforesaid space.  on i ts  tax returns,  i t  d id

not take depreciation for any personal property.

CONCLUSIONS OF LAW

A. That the stands and the structures of the r ides leased by

applicant, Pinder Amusement Company, to various tenants during the

years 1958 and 1959 cont i tu ted real  proper ty  in  accordance wi th

the meaning and intent of section IO2 (I2) (b) of Lhe ReaI Property

Tax Law-

B. Thrat during the years 1958 and 1959, the dominant factor

in  the conduct  o f  appl icant ,  P inder  Amusement  CompanY's,  bus iness

was the subleasing of real property and the inclusion in the lease-

hold of some equipment for the r ides was incidental thereto and

therefore,  i ts  act iv i t ies const i tu ted the hold ing,  leas ing or

managing of real property exempt from the imposit ion of unincor-

porated business tax in accordance with the meaning and intent

of section 386 of the Tax Law. Peop1e ex rel, Max J. Rubin, etal

v  Tax Commiss ion of  the State of  New York.  9  A.D.  2d 47 (3rd

Dep t . ,  1959 )  a f  f  i rmed  B  N .Y .  922 .

C. Tlnat the application of John

individually and as co-partners d/b/u

Pinder Amusement Company, is granted

Assessment d.ated January 23, 196.1- and

DATED: Albany, New York
,A{,*2. &e, r*..27

D'Err ico and Carmela Pinto

the f irm name and stYle of

and the Notices of Addit ional

Ap r i l  5 ,  L96L  a re  cance l l ed .

STATE TAX COMI4ISSION

q<--/

COMMISSI R

I '  t  ^ /

Uft.Ifi" fsi""'. "" "-,
COMMISSIONER


