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S?ATE OP iltrH YORK
STATE TAX COM}IISSION

In the !,fatter of the Petitlon

of

Ttreresa Orso (deceased.)

:
For a Redeterrnination of a D,eficiency or
a Refund of Uni-ncorporated, Businegs
Taxes under Article(s) 23 of the
Tax Law f.or the (Year(s) L965 & 1966 !

Cr*rq &1o.ata-*
u t,"T

tqTl

AFFIDAVIT 0F I.{AILING
OF }IOTICE OT DECISIOil
BY (CERTTFTED) HArt

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Pinance, over 18 years of

agee and that on the llth day of February , Lgl 1 , she served the wlthin

Notice of Decision (or Determinatton) by (certtfied) mall upon Irvrrin

Lehmann (representatl.ve of) the petitloner in the wlthin

proceedingt by encLosing a true copy thereof in a seeurely sealed postpaid

llraPper addressed as follows: Irwin l.,ehmann
L22 East 42nd, Street
New York, New York

and by deposl.ting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Offtce Department withln the State of l{ew York.

That deponent firrther says that the sald addressee ie the (representative

of) pettt{oner herein and that the addrees set forth on said wrapper is the last

known address of the (representatlve of the) petitioner.
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to before me this
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STATE OF I.IEl,tl YORK
STATE TAX COMI.IISSION

In the Matter of the Petition

of

Theresa Orso (deceased) ATTIDAVIT OF }IAILING
oF ltoTrcE 0r DEcrsrcil
BY (CERTTTTED) HArL:

for a Red.eterrnination of a l),eficlency or
a Refund bf lhincorporated Business
Taxes under Article(s) 23 of the
Tax law for the (Year(s) 1965 & 1966 :

State of l{etr York
County of Albany

Martha Funaro r belng duly swornl deposes and says that

ehe is an employee of the Department of Taxatlon and Flnance, over 18 years of

agel and that on the11g6 day of February , L97L, she eerved the wlthln

Notice of llecielon (or Determination) by (certified) mal.l upon Tkreresa orso

(deceased) (representatlve of) the petitloner ln the wlthln

proceedin$t by encloelng a true copy thereof Ln a seeurely sealed postpald

wraPPer addressed as follotds: Theresa Orso (deceased)
13 Galway Place
Huntington, New York LL743

and by deposltlng sanre enclosed in a postpald properly addressed nrapper Ln a

(post offlce or official deposltory) under the exclugl.ve care and cuetody of

the llnited States Post Offtce Department wlthln the State of ller York.

That deponent fur{her says that the sald addreesee ie the (representatlve

of) petttloner herein and that the addreEs set forth on eald w?apper ls the Laot

known address of the (repreeentatlve of the) petl.tloner.
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Sworn to before me thls



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

THERESA ORSO (deceased)

for Redetermination of Defici-ency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
fo r  yea rs  1965  and  1965 .

DECISION

Pet i t ioner ,  Theresa Orso (deceased) ,  has f i led a pet i t ion for

redeterminat ion of  def ic iency or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years 1965 and 1966.

(F i l e  #66139349) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau I  B .  Coburn ,

Hear ing Of f icer ,  Er t  the of f ices of  the State Tax Commiss ion,  80

Centre Street r  New York,  New York on December 15,  L97O at  9 : I5  a.m.

James Orso, as executor of the estate of Theresa Orso, deceased,

appeared by Irwin Lehmann, C.P.A- The Income Tax Bureau appeared

by Edward H.  Best ,  Esq. ,  (A lexander  Weiss,  Esq.  ,  o f  Counsel )  .

FINDINGS OF FACT

1.  Pet i t ioner ,  Theresa Orso,  f i led New York State Income Tax

Resident  Returns for  the years 1965 and 1966.  She d id not  f i le

unincorporated business tax returns for  sa id years.

2.  On May 26,  1959 the Income Tax Bureau issued a Statement  of

Audit Changes against petit ioner, Theresa Orso, imposing unincorporated

business tax upon the income received by her during the years L965 and

L966 from the sale of business assets and from interest earned on an

award received for said business assets upon the grounds that said

income constituted business income subject to unincorporated business

tax pursuant  to  Ar t icLe 23 of  the Tax Law.  I t  a lso imposed penal t ies

pursuant  to  sect ion 685 (a)  o f  the Tax Law fa i lure to  f i le
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unincorporated business tax returns in  the sums of  $737.18 for  the

year  1965 and $318.09 for  the year  1966.  In  accordance wi th  the

a fo resa id ,  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $8 ,139 .04  was  i ssued .

3.  Dur ing the year  1927 pet i t ioner ,  Theresa Orso,  and her

husband purchased 18.140 acres of farm land located in Woodburlr

New York. In L94O her husband died and she became the sole owner of

the property. On November L7, 1964 the State of New York through

the Long Island State Park Commission condemned LL.344 acres of

sa id proper ty .

4.  On February 24,  1965 pet i t ioner ,  Theresa Orso,  received

a part ial payment including interest on the condemnation award of

S1O0,262.48 On November 10,  1966 she received a f ina l  payment ,

i nc l ud ing  i n te res t ,  o f  $106 ,507 .86 .

5.  Pet i t ioner ,  Theresa Orso,  operated a farm on var ious

port ions of the property. From 1955 on, she raised f lowers and

vegetables whictr were sold at a roadside stand located on the property.

She  had  g ross  sa les  o f  f a rm  p roduc t s  o f  $18 ,919 .53  i n  1963 ,  $17 ,610 .35

tn  L964 ,  $19 ,2O8 .66  i n  1955  and  $13 ,888 .52  i n  1966 .  She  f a rmed

the condemned port ion of the tract unti l  J-963 when in contemplaLion

of the proposed cond.emnation she ceased substanti-al farming activity

thereon and shifted her farming activity to the remaining parcel.

6 .  On the advice of  her  accountant ,  pet i t ioner ,  Theresa Orso,

not f i le unincorporated business tax returns for the years 1965

L966 -

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Theresa Orso,

during the years L965 and 1966 from the State of New York for

acquisit ion of real property constituted income from the use of an

asset connected with her farm business and not income received sole1y

by . i :eason of holding, leasing, or managing real property exempt from

d id

and
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imposition of unincorporated business tax in accordance with the

meaning and intent of  sect ion 703 (e) of the Tax Law and 20 NYCRR

2 B I . 2 Q  2 3 - C .

B. That  the aforesaid rea l  estate t ransact ions of  pet i t ioner ,

Theresa Orso,  dur ing the years 1965 and 1966 const i tu ted the carry ing

on of an unincorporated business and the income derived therefrom was

subject to unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 7O3 of  the Tax Law.

C.  That  the pet i t ioner ,  Theresa Orso,  had reasonable cause for

not f i l ing any unincorporated business tax returns for the years

1965 and 1965 and,  therefore,  the penal ty  assessed pursuant  to  sect ion

585 (a)  o f  the Tax Law is  waived.

D.  That  the pet i t ion of  Theresa orso,  (deceased) ,  is  granted

to the extent of cancell ing penalt ies imposed pursuant to sedtion

585 (a) of the Tax Law for the years 1965 and L966 in the total sum

of  $1 ,055 .27  and  the  No t i ce  o f  De f i c i ency  i ssued  May  26 ,  L969  i s  reduced

f rom $8 ,139 .04  to  $7 ,083 .77  p lus  such  i n te res t  as  may  be  due  f rom

Nlay 26,  Lg6g and except  as so granted,  the pet i t ion is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York
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