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In the l'fatter of the Petition
:

of

Rober t  C.  Nelson,  Jr .  :

:
For a Redete:mination of a Deflciency or
a Refund of Unincorporated Businesq
Taxes under Article(s\ ZZ of the
Tax Law for the (Year(s) 7962 & 1963 :

State of New York
County of Albany

Martha Funaro, belng duJ.y sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financer ov€r 18 years of

agee and that on the l4thsy qf January t 19 7I, she served the withln

Notice of Decision (or Determinatton) by (certified) mall upon Robert C.

Nelson, Jr. (representatlve of) the petitioner in the wlthin

proceedingr by eneloelng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Robert C. Nelson, Jr.
34 Rocklzwood Road
ManhasseL, New York

and by deposlting same enclosed in a postpald properly addressed rrrapper Ln a

(post office or official depository) under the exclugive care and eustody of

the United States Post Offlce Department withln the State of lfew York.

Ttrat deponent firrther says that the said addressee le the (representative

of) petltloner herein and that the address set forth on said Hrapper ls the laet

known address of the (representatl.ve of the) petitioner.

Sworn to before

ATFIDAVIT OT MAITING
OF I{OTICE OT DECISION
BY (CERTIFIED) HAII,

4L}:l day of

me this

,  19  7 I



STATE OF NEW YORK
STATE TAX EOMMISSIO}T

In the llatter of the Petition
:

of

Rober t  C.  Nelson,  Jr .
:

For a Redetermination of a Deflciencv or
a Refund of Unincorporated Busihess
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) :..962 & 1963 |

State of New York
County of Albany

Martha Funaro 2 belng duly sworn, deposes and says that

she is an employee of the Departnent of taxation and Finance, over 18 years of

agee and that on the l4thday of .fanuary , L971 , she served the wlthin

Notice of Decision (or Deterrninatton) by (certtfied) mall upon Robert C.

Ne lson ,  J r . (representatlve of) the petitloner in the wlthin

proceedingr by eneloaing a true copy thereof in a securely eealed postpaid

wrapPer addressed as follows! Lopez, Edwards, Frank & Co-
111 Broadway
New York, New York 10005

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the excluslve care and custody of

the tlnited States Post Office Department withln the State of ilew York.

That deponent further Bays that the sald addressee ie the (representative

of) petltl"oner herein and that the address set forth on said wrapper is the laet

known address of the (repreeentatLve of the) petltioner.

Sworn to before rne this

AFFIDAVIT OF }IAILINC
OF }IOTICE OF DECISIO}I
BY (CEnTrrrED) HAIL

day of Janua

/ )  , ,

W 
- -J+o-z';
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STATE OF NEIf YORK

STATE TAX COMMTSSION

In  the  Ma t ten  o f  t he  Pe t i t i on

o f

ROBF'BT C, NELSON, JR,

for  Redeterminat ion of  < le f lc iency
or for Refrmd of Unincorponated
Business Taxes und.er  Ar t ic le  23 of
the Tax Law for the years 1952 and
l-963

DECISION

'pe t i t i onen ,  
Robe r t  c .  Ne l son ,  J r . ,  has  f i l ed  a  pe t i t i on  f o r

redetenrr r inat ion of  def ic iency or  for  re fund of  un inconporated

bus iness  taxes  fo r  t he  yea rs  l - 962  and  1963 .  (F i l e  No .  3 -B IU10 [ )

A forma]  heanlng was held before Al - fned Rubinste in,  I ieaning Of f icen,

at  the of f ices of  the State Tax Commiss ion,  B0 Centne Stneet ,  New Yonk,

New Yonkr  or r  September 26,  1958,  at  1 :00 p. I r l .  Lopez,  Edwar.ds,  Fnank &

Co . ,  by  Samue l  S .  Baun ,  C .P .A .  and  Edw in  J .  Edwards ,  C .P .A .  appeared

fo r  pe t i t i onen .

FI}TDINGS OF FACT

1.  Pe t i t i one r ,  Rober t  C .  Ne lson ,  J r . ,  f i l ed  un inco rpo ra ted

bus: iness tax netunns for  tho years 1952 ancl  1963.  He neponted as

taxable ineome on. these r:eturns the net inccme from his diamond sales

business but  omi t ted.  f rom taxable incorne the sa lary  peid to  h im by

F i shen -Ne l son  Co . ,  f nc .

2.  0n March J" [ ,  L966,  the Income Tax Bureau issued a s tatement

o f  aud i t  changes  aga lns t  pe t i t j . one r ,  Rober t  C .  Ne lson ,  J? .s  impos ing

unincorponated business tax on the sa lary  received by h im dur ing tho

years 1962 and 1963 fnom Fishen-Nelson Co. ,  Tnc.  u : )on the ground.  that

the sa lary  const i tu tod income f rom a bu.s j .ness regular ly  carr ied on



,

- ?

by h im subJect  to  uninccrporated.  bus iness tax pu: :suant  to  Ant ic le  23

of  the Tax Law and accord ingly  issued a not ice of  def lc iency therefon

in  t he  sum o f  $1 ,097 .68 .

) .  Pe t i t i one r ,  Rober t  0 .  Ne lson ,  J f . ,  dun ing  the  yea rs  1962

and 1953 bought, sold and matched. diamonds and other gems. IIe sold

them at  wholesale and reta i l .  He was the so le propr ie tor  and had

so  been  s ince  f9k2 .  He  ma in ta ined  an  o f f i ce  a t  5OB f i f t h  Avenue .

He had two ol3 thnee employees.

.  4 .  F ishen-Ne1son Co .  ,  Inc .  was i -ncorporated in  L959.  Dr ing

the years 1962 and 1953 i t  was engaged in  bhe business of  buy ing

and sel l - ing ant ique jeweh"y at  wholesale.  Pet i t ionen was secnetary

of  the corpora. t ion and owned I+5% of  the s tock.  Paul  F isher  was

Pr:esident and or^rned 1+.5/" of the stock. Samuel Mayer was tr:easunen

and owneC IO% of  the s tock.  t l rere were no othen corporate employees.

Mr.  F isher  was in  change of  the buying and se l l ing of  the ant ique

jewelny and the admin is tnat ion of  tho corporate businoss.  Mr.  Mayer

was in  ehange of  keeping records and pet i t i -onen served in  a consul t ive

capac i t y .  f he  o f f i ce rs r  sa la r i es  were  sub jec t  t o  t he  a l t e rna te

corporate f ranchise tax.  Federa l  income,  s tate income and soc ia l

secur i ty  taxes wer 'e  wi thheld fnom pet i t ione: : rs  sa lary  by the

corporat i  on.

5 .  Pe t i t i onen  and  the  co rpo ra t i on  had  subs tan t i a l  i n ten  company

transact j -ons.  He sold to  the corporat ion any ant ique jewelry  he

bought  at  bu lk  or  estate sa les and the ccr"ponat i -on so ld to  h im any

diamonds and gems purchased by i t  under  s j rn i lar  c l : rcumstances.  Fach

ent i ty  kept  separate records of  the tnansact ions and the accounts

be tween  the  two  were  pe r iod i ca l l y  se t t l ed .
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6.  The corporat ion was located.  ln  the same of f ice su j - te  as

pet i t ioner .  They used a cornmon recept ion anea,  but  had separate

of f ices.  They each had the i r  or"n te lephone l is t ings and gafes.

They each paid a share of  the rent  for  the of f ice.  They each kept

separate books and records.  The corporat ion books and records were

kep t  by  Mr .  Maye : :  and  pe t i t i one r t s  books  and  reco rds  were  kep t  by

h l s  sec re t ,a ry -necep t i on i s t  who  was  superv i sed  by  Mr .  Mayer ,  Mr .  Mayen

was .on  bo th  pe t i t i onen ts  payno l l  and  the  conpora t i on ts  pay ro l l .

CONCLUSIONS OF LAW

A.  Tha t  t he  se rv i ces  rendened  by  pe t i t i one r ,  Roben t  L .  Ne Ison rJ r . ,

du r ing  the  yea rs  1952  and  1963  as  an  o f f i cen  o f  F i she r -Ne lson  Co .1  Inc . ,

were  no t  so  i n tegna ted  and  i n ten re la ted  w l th  h i s  ac t i v i t i es  i n

eonnect ion wi th  h is  un incorporated business as to  const i tu te pant  o f

a bus iness negular" ly  carr ied on by h im and therefore the sa lany received

by h lm for  senvj .ces as an of f icen of  the conporabj -on was exempt  fnom

the imposi t ion of  un in.corporated business tax in  accordance wi th  the

meaning and in tent  o f  SectJon 703 (b)  o f  the Tax Law.

B .  f ha t  t he  a . fonesa id  ac t i v i t i es  o f  pe t i t i one r ,  Roben t  C .

Nelson,  Jr . ,  dur ing the yeans 1962 and L963 d id not  const i tu te the

carry ing on of  an unincorporated business and h is  income der ived

therefnom was not  subject  to  uninconporated bu.s iness tax in  accordance

with the mea.ning and intent of Section 703 of the Tax Law.

C .  Tha t  t he  pe t i t i on  o f  Rober t  C .  Ne1son ,  J r . ,  i s  g ran ted  and

the  no t i ce  o f  de f i e iency  i ssueC Manch  IL ,  L966 ,  i s  cance l l ed .

DATfiD: {bany, Nevi Ycr:k

/*"7 /3' tr'>a
STATH TAX CO}MTSSION

OMMTSSTONFR

COMMISSIONER


