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,,0" OF NEtll YORK
STATE TAX COMI.IISSION

In the Matter of the Petitlon
:

of

JOSEPH P" MURPIIY & JOYCE :

MURPITY 
:

For a Redetermination of a De_ficiency or
a Refund of Unincorporated Business.
Taxes under Art icle(s) 23 of the
Tax Law for  the (Year(s)  1960,11961,  :

State of New York
County of Albany

AFFIDAVIT OP MAITING
OF NOTICE OT DECISIOII
BY (CERTIFIED) HAIT,

Lind.a Wilson , being duly sworn, deposes and says that

she is an employee of the Oepartnent of Taxation and Finanee, over 18 years of

ager and that on the 2lstday of January t 19 7L, she served the wlthln

Notice of Decislon (or Determinatton) by (certtfied) mall upon JOSEPH P.

MURPIry & JOYCE MURPIry (representatlve of) the petitloner in the wlthin

proceedin$, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Joseph P. & Joyce Murphy
39 Fountain Avenue
Rockvil le Centre

and by deposlting same enclos"a li3lsp.t"tBt$'pt5f3lr}"fJhressed wrapper in a

(post office or official deposltory) under the exclugive care and custody of

the United States Post 0ffice Departrnent withln the State of New York.

Ttrat deponent further says that the said addressee is the (representative

of) petttLoner herein and that the address set forth on said wrapper Is the lact

known address of the (repreaentatfve of the) petitl.oner.

Sworn to before me this

P)s1cday of .Tanuary , L97L.
\ r - f

.rt -T / --J-

fAn-L L/(-t- J .( < t..4 t- r'



STATE OF NEW YORK
STATE TAX COI'{I.{ISSION

ATFIDAVIT OF T'IAILING
OF NOTICE OT DECISION
BY (CERTTFTED) HArt:

For a Redetennination of a Deficiency or
a Refund of Unincorporated Businessg
Taxes under Artiele(s) 23 of the
Tax Law for  the (Year(s)  1960,  

11961,  
t

State of New York
CounW of Albany

Linda Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 21st day of January ,L97L, she served the wlthln

Notice of Decision (or Determination) by (certified) mail upon JOSEPH P.

& JOYCE MURPIIY (representatlve of) the petitloner in the within

proceedin$t by enclosing a true copy thereof in a securely sealed postpaid
Donald G.  McKay,  Esq.

wrapper addressed as fol lows: c/o McKay & O'Keefe, Esqs.
50  E .  42  S t ree t
New York, New York 10017

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post Offlce Department withln the $tate of New York.

That deponent further says that the said addressee ie the (representatl.ve

of) petitl"oner herein and that the addrees set forth on said wrapper ie the lact

known address of the (representatlve of the) petltloner.

In the Matter of the Petjtion

of

JOSEPH P, & JOYCE MURPHY

Sworn to before me this

2l€t day of January , L97L.
, J_ ,  { , t  

} ,  i  . . ,  _  (
_.' '1 , l ,.-(/^_!: '  ,
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STATE OI' NEI{ YORK

STATE TAX CUI'II"IISSION

ln the Matter o{ '  the Pet i t ion

o{ '

JOSEPI{ i]. MURPI{Y & JOYCE MURPHY

for a Redeterminat ion of '  a Def ic iency or:
Refund oi-  Unincorporaled Liusiness Taxes
A t icfe 23 ol '  the ' l 'ax J,aw f 'or t l - re Years
l tr6l  and 1962

Dltc ts lON

f 'or
under:
1 9 6 0 ,

Pet i t iuners Jusepir  I ' .  Murphy and his r i i fe Joyce Murphy have f i led a

pet i t ion  { 'o r  a : 'ede terminat - ion  o f 'a  de f ic iency  or :  { 'o r  re fund o f  un incorpora ted

business taxes under:  Art ic le 2l i  of  the . lax Law l lor t -he year:s 1960, I95L and

L962 (f i le ;2-7LA4')66).  A f 'ormal hearing was held bef 'ore I ' rancis X. Boylan'

Hear ing  Ol ' i ' i ce r ,  on  June L2 ,  L9r \9  r  a t  1 : l i0  p .m.  :  a t  the  o f { i ce-c  o { f  t -he  Sta t -e

Tax Commission in New Yr. l r 'k City.  Pet i t ioners appearecl  by McKay and O'Keefe, Esqs.

(Donald t l .  McKay, I lsq.,  of  counsel) .  I 'he lncome I 'ax f ,ureau appeared by Edward H.

l - l e s t ,  E s q .  ( A l e x a n d e r  W e i s s ,  l s q .  r  < l 1 ' r : o u n s e l ) .

i 'INDINCS OI I'ACT

i.  Pet i t ionel-s,  joseph P. Murphy and tr is wi, l ' 'e Joycre Murphy, f- i led jc l int

Nerv York Siate j .ncome tax retur:ns for thc years 1i160, L9(rI  and 1962. Pet i t ioner: ,

J lrseph P. Mur:phy, did not f i le any unincor:porated business t-ax returns for the

years  11160 ,  1961 and 1 i )b :1 .

2. 0n Apri l  I I  e l -966 ,  the Income lax l lureau issued a statement of '  audit

changes against pet i t ioner,  Juseph f ' .  Murpiry,  imposing unincorpot:ated business

tax upon the income r-eceived by him from his sales act i r , ' i t ies du:: ing 1960 '  1s61

and 1l)62 upon the gruund l . l rat  i l is sales act iv i t ies r :onst i tuted the carrying on

of l  an  un in< 'o rpora ted  bus iness  in  accordance w i th  the  p . rov is ions  o f  Seet ion  703

ofr the ' Iax Larn, and accor:dingly issued a not ice of deJ' ic ienc'y ther:efor in the

s u m  o f '  $ 1 1 4 6 9 . 5 4 .

3. Joyce Murphl,  was notproperly a part 'y to t-he pet i t ion as a not ice of

de f ic iency  was no t  i ssued aga ins t  her .
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4.  Llur ing 1960 and 196I and the f  i r :st  two and one-halt  months of L962

pet i t ioner,  ic lseph P. Mur:phy' ,  lvas a salesman I 'or mrire than one pr incipal ,

se l l ing  p l i r t t ing  serv ic 'es .  The p l in t ing  serv ices  su ld  by  h im were  non-

competi l - i te,  l 'et i t ioner Joseph P. I ' lurphy ivas paid on a straight commission

basis and was not r :einrbursed f 'or:  his expenses, rr ' i th the except ion of '  one

snral l  an:ount in 1962. He sol ic i ted the same custonlers on behalf  of  each of

t i re pr incipals wironr he r"epresented. I 'here was i to supervision or controJ- by

any ol 'h is pr incipals wit l r  respect to the t i rne spent or the manner or means

with which he was to per: forrn his sales act iv i t ies. Pet i t ioner,  Joseph P.

i {u r :phy ,  deduc ted  $8rB l4 .5 l  as  "non- re imbursed bus i r ress  expenses"  on  h is  1962

f.edera- l  income tax return. In 1960 one of his { 'our pr incipals and in 1961

and 1962 two o{ ' }r i r i  three pr incipals deducted withholding and social-  securi ty

taxes 1'rom his comnrisr.i-r:nr-;.

5.  Ol i  I ' lart ' i r  } i ,  1962: pet i t ioner,  Joseph i , .  Murptry,  entered into an

agreement tv i t l t  L i t -hographing L)r ' in1- ing l ' {ai l i r rg Corporat ion. Undel the terms

o i ' the  ag i :eenrent  he  was empL, . l yed  as  a  t 'p r in t ing  sa lesmant 'a t  a  min imum wage

of '$?6 '000,00  per  anuunr .  l io  was  to  rec 'e ive  a  min imunr  d raw o l  $500 per  week,

Iesi . :  payroi i  deduc"; ions, as against commissir :ns. l ,pon termitrat ion of his

empJ-oymeirt  any ut 'er"di 'aw did nut luve to be repaid. l le agreed t-o devot-e his

i 'u1l  t inre arui  best e l ' f 'or-Ls to t . l re per{ 'ormances o[ ' i r is dut ies as a pr int- ing

salesrnan subjec' t  to the conL-r 'ol  o1'his ernployer.  The company agr:eed to re-

inburse hirn 1'or 50l i  o{ 'his expeuses. l ie ag.r :eed to process a-1.1 orders he

obtained tirrough the e.mployer. l{e !ailed to show Lr.y documentary or other

suf 'J" ic ieut err idenr- 'e that ther:e'das any.:upel ' r ' is ion or:  contr:ol  by Li thograph

Print ing Mai l lng Cor:por:at ion of '  the t ime spent or the manner or:  means l ' ; i th

which he was to perf 'orrrr  his sa-Ies act iv i t ies, ex<:ept that he was not to sol ic i t

act:ounts of uther sale=^tnen of the L'onpal ly.  l te was nevel '  r 'e imbursed f lor 5W of

hi-s expertses. ' fhe conrpany deducted withholdirrg and social-  securi ty tax from

liis v;eekl-1' advances .

CONCLUSIONS OI. LAIV

A.  ' Iha t  dur i r rg  the  years  l -9b0,  fgo l -  and I , )62 ,  pe l i t ioner ,  Joseph P.

Murphy, was not an employeer bu1.:  an independent contractor:  r 'arryi l lg on an
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unincorporated busines..  within the State of New York and that the income

der: ived therel ' r 'om was subject.  to uni.ncr:rporated business tax within the

inteni:  and meaning of '  Sect ion 703 o{ '  the lax l ,atv.

Li. That the petition of. Joseph P. Murphy and Joyce Murphy for redeter-

rn ina t ion  o f  a  de f ic iency  or  f 'o r  re fund o1 'un incorpora ted  bus iness  taxes  under

Art icte 2l j  of '  the i 'ax l ,aw for the I 'g6ys 1960, 1961 and 1962 is denied and

t h e  n o t i r : e  o i ' d e f i c i e n c y  i s s u e d  A p r i l  1 1 , 1 q 6 6 l  a g a i n s t  p e t i t i o n e r e  J o s e p h  P .

Mu::phy, is sustained.

Dated: A1bany r New York STATE TAX COMMISSION

Vt \  r - t i  ( ' J '  * l  i  ( ' ,  l \  )  )\ /  I

,/*'r) l,t, / ' ; /

,/,i.:jr,*,/NL- Commissioner 
?

i\u rr* Ks"."^-,
Commiss ioner

Commiss ioner


