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STATE OF I.IE[./ YORK
STATE TAX COM}IISSION

In the Matter of the Petitlon
:

of

Richard Mourry

:
For a Redetermination of a Deficierlcy or
a Refund of Unincorporated Busiriess.
Taxes under Articte(s) 23 of the
Tax law for  the (Year(s)  L962,63,64 & p5

State of New York
County of Albany

ATTIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) MArt

/ f ) l

she is an

agel and

Notice of

Mourry

Martha Funaro , being duly sworn, deposes and says that

employee of the Department of Taxation and Finance, over 18 years of

that on the 4th day of January , Lg 7I r she served the within

Decision (or Determinatlon) by (certified) mall r.rpon Richard

(representatlve of) the petitioner in the wlthin

proeeedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addresseal as follows: Euqene Gibilaro
23i Broadway
New York, New York

and by deposlting same enclosed in a postpald properly addressed nrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of New York.

That deponent firrther says that the said addressee is the (representative

of) petttioner herein and that the address set forth on sald wrapper is the laet

known address of the (representatlve of the) petitioner.

Sworn to before rne this



STATE OF NEW YORK
STATE TAX COMMISSION

In the ltatter of the petitlon

:
of

Richard Mourry
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesp
Taxes under Art icle(s) 23 of the
Tax law for  the (Year(s)  L962,63,64 & F5

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an e'nployee of the Departnrent of Taxation and Finance, over 18 years of

agel and that on the 4th day of January r L9 7 1, she served the within

Notice of D,ecision (or Determination) by (certtfied) mail upon Richard

Mourry (representatlve of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wraPper addressed as follows: Rictrard Mourry
92-BL Sfiore Road
Brooklyn, Nev'r York

and by deposltlng same enclosed in a postpald properly addressed rrrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That deponent firrther says that the said addressee ie the (representatlve

of) petttLoner herein and that the addrees set forth on said m.apper ig the lact

known address of the (repreeentatlve of the) petl.ttoner.

ATTIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTIFIED) HAIL

Sworn to before me this



STATE OF N[]I.I YORK

STATE TAX COMMISSION

fn  the  Ma t te r  o f  t he  pe t i t i on

of

RICHARD MOURRY

fo r  Rede te rm inab ion  o f  De f i c i ency
or  for  Refund of  Uninconporated
Bus iness  Taxes  under  An t i c l e  23  o f
the Tax Law for the years 1962,
L963, 1961+ ano L965.

DECISION

Pet i t i onen ,  R icha rd  Mour ry ,  has  f i l ed  a  pe t i t i on  fo r  nede te r -

minat ion of  def ic iency or ,  for .  re fund of  un incorporated business taxes

under Art icle 23 of the Tax Law for the years 1962, 1963, 196h and

1965 ( r ' i te  # l+6z5gggz) .  A formar hear ing was held befone paul  B.  cobunn,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  BO Centre

S tneo t ,  New York ,  New yonk ,  on  Sep tembor  2 \ ,  I 97O a t  3 :00  p .M.  pe t_

i t ioner  appeaned by Eugene Gi lbar"o,  Esq.  The fncome Tax Bureau appeared

by  Edward  H .  Bes t ,  Esq .  ( g l ue r t  Ross i ,  Esq .  o f  counse r ) .

FTNDINGS OF FACT

1.  Pet i t ioner ,  Richard Mourny,  and h is  wi - fe  f i led New York State

fncome Tax Resident  Retunns for  the years 1962,  L963,  1961f  and fg65.

I Ie  d id  not  f i le  any unincorponated business tax returns for  those years.

2.  0n February 1! ,  1968,  the fncome Tax Bur"eau issued a s tate_

ment  of  audi t  changes against  pet i t ioner ,  Richard Mounry,  imposing

unincorporated business tax upon the ineome received by h im f rom his

act iv i t ies as a saresman dur ing the years 1962,bhrough 1965 upon the

ground that  h is  act iv i t ies const i tu ted the carry ing on of  an unincor-

porabed business in  accord.ance wi th  the prov is ions of  Ar t ic le  23 of  the

Tax Law and accondingly  issued a not ice of  def ic iency therefor  in  the

sum of  $1,501.65.

3.  Pet i t ioner ' ,  R ichard Mouruyr  was a l inger ie  sa lesman dur ing

the years l-962 through 1965. He represented" Radcli f fe Lingor"ie
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conpona t ion  and  i t s  pa ren t ,  L .  v .  My les ,  i n  t he  sa le  o f  l ad ies

l ingenie in  t t re  Mid West  Uni ted.  States.  Ho was a l lowed by t t rem to

carry  one non-compet i t ive l ine for"  anothen f i rm s imul taneously  wi th

thein l ines.  He received a draw against  conrn iss j -ons f rom al l  o f  the

f i rms for  whom he so ld merchandise.

4. Duning the years l962 thnough L965, the f irms for whom pe-

t i t ioner ,  Richard Mourry ,  so ld lad ies l inger ie  d id  not  wi thhold Federa l

and New York State i -ncome taxes and Socia l  Secuni ty  Taxes f rom the

commiss ions paid to  h im.  He was not  r .e imbursed for  h is  expenses.  On

Schedule t tOfr  o f  h is  Fedenal  fncome Tax returns he deductod business

expenses  i n  connec t i on  w i th  h i s  sa l -es  ac t i v i t i es .  The  f i rms  d id  no t

exenc i se  any  subs tan t i a l  supe rv i - s ion  on  con t ro l  ove r  h i s  sa les  ac -

t iv i t ies or  tect rn iques or  over  the t ime he devoted to  sa les,  except

to LC.mi t  the geographic  area in  which he could se l l .

5. Dur. ing the years L962 through L965 the main off ice of

Radcl l f fe  L inger ie  Corponat j -on was located in  New York Ci ty .  Pet i t ioner

occup ied  a  desk  i n  i t s  o f f i ce .  Te lephone  and  s tenognaph ic  se rv i ces

wene paid for  by the corporat ion.  He d id not  have an of f ice or  rogr

u lar  p lace of  bus iness outs ide of  the State of  New Yonk.  Substant ia l ly ,

a l l  o f  h i s  sa les  were  made  ou ts ide  o f  t he  S ta te  o f  New York .  Mos t  o f

the merchandise he so ld was sh ipped fnom plants  located outs ide of  the

State of  Nelv  York d i rect ly  to  the eustomers.  ! ' Ihen he was not  on the

road sell ing merchandise he would. work out of the New Yonk Off ice. He

a lso  a t tended  seven  o r  e igh t  sa les  mee t ings  a  yea r  a t  t he  New yo rk  O f f i ce .

The New York Of f ice was the pr inc ipa l  bus iness of f lce of  the conpor .at ion.

CONCLUSIONS OF LAW

A. That  s ince pet i t ionen,  Richard Mourny,  d id  not  have a negulan

place of  bus iness outs ide of  the State of  New York duning t t re  years

1962' L963' 1951+ and 1965, al l  of his business ineome, including the

income der ived f rom out  o f  s tate sa les dur ing that  per" iod,  was proper ly

a l locabed to New York State in  accordance wi th  the meaning and in tent

o f  Soc t i on  707  (a )  o f  t ho  Tax  Law.

B.  That  the income received by pet i t ioner ,  Richard Mourry ,  f rom

the f irms he representecl during the years 1962, 1963, 1951f and 1965

cons t i t u ted  rece ip t s  f rom h i s  regu la r  bus iness  o f  se l l i ng  l ad ies
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l ingenie and not  compensat ion as an employee exempt  f rom imposi t ion

of  un incorporated business tax in  accordance wi th  the meaning and

in ten t  o f  Sec t i on  703  (b )  o f  t he  Tax  Law.

C .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  Pe t i t i one r ,  R i cha rd  Mounny r

during the years 1962, 1963, 19611 and L965 constituted the carnying

on of an uninconporated business and his ineome derived thoref::om was

subject  to  unincorporated business tax in  accordance wi th  the meaning

and in tent  o f  Sect ion 703 of  the Tax Law.

D.  That  the pet i t ion of  Rlchard Mourry  is  denied and t t re  not ice

o f  de f i c i ency  i ssued  Februa ry  I t ,  1958  i s  sus ta ined .

DATED: Albany, New York
t|f,1-r6o..,*L,.rc<- 

lJ t r I \ l)

STATE TA)( COMMISSION
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fuA n-" n-,r-,p2fr,-.. dt<_


