
STATE OF Nf,t{ YORK
STATE TAX COM}IISSION

In the l,latter of the Petition

of
:

BERNARD G. & RITA S. MEYERS

3
For a Redeterrnination of a D'eficLency or
a Refund of Unincorporated Business;

APFIDAVIT OP }IAIIING
OF }IOTICE OF DECISTON
BY (CERTTFTED) ttAlt

Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) 1963 & 1964:

State of New York
CounW of Albany

Martha Funaro o being duly sworn, deposes and eays that

she is an employee of the Department of Taxation and Flnancel ov€r 18 years of

ager and that on the r2idnday of August , L97r, she eerved the withln

l{otlee of Decislon (or Determinatlon) by (certified) mall ripon Bernard G. &

Rita S. Meyers (representatl.ve of) the petitloner in the wlthin

proceedLn$t by enelosing a true copy thereof in a securely sealed postpatd

wraPper addressed as follows: Bernard G. & Rita S. Meyers

f,iii'H:*?t'!1"fil,? vo,r r422t
and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post 0fflce Department withln the State of ilew York.

fitat deponent firrther says that the sald addressee ie the (representatlve

of) petltl.oner herein and that the addrees set forth on eaid Hrapper ls the lact

known address of the (repreeentatfve of the) petitLoner.

Sworn to before me this

l2thday of August , 19 71.

t .  -  
-
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STATE OF I.IEW YORK
STATE TAX COM}IISSION

In the Matter of the Petition

of
BERNARD G. & RITA S. MEYERS AFFIDAVIT OF AIIIIIG

oP rfotrcE or DEcIsIotl
BY (CERTTFTED) r{Arr

For a Redetermination of a Deflcl.ency or
a Refund of Unincorporated Businbss 3
Taxes under Article(s) 23 of the
Tax Iaw f.or the (Year(s) 1963 & 1964 :

State of Ner^r York
County of .{Ibany

Martha Funaro , belng duly sworn, depoees and eays that

she is an enployee of the Department of Taratlon and Fl.nancer over 18 years of

agel and that on the L2Lh tlay of August , Lq 7L, she ssved the wtthln

lfotice of Declslon (or Determlnatton) by (certlfted) malt upon ilohn B.

Finck,  Esq. (representative of) the petitloner ln the wlthin

proceedingl by encloslng a true copy thereof in a securely sealed postpald

wrapper addreEsed as follows: John B. Finck, Esq.

llHt5, "ffi* ?:l*u'"? 4202
and by deposlttng eame enclosed J.n a postpald properly addreesed r*rapper ln a

(post offiee or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Offlce Departrnent wlthln the State of lfen York.

fitat deponent firrther says that the sald addressee le the (represertatlve

of) petttLoner herel.n and that the address set forth on eaLd w?apper ls the lact

known address of the (representatlve of the) petltloner.

Sworn

12rh

to

day

before rne thls

of August , L9.7b

,  | . ,  ' .
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

BERNARD G. & RITA S. MEYERS

For a Redeterminat ion of  a  Def ic iency
or for a Refund of Unincorporated
Business Taxes under  Ar t ic le  23 of  the
Tax Law for  the vears L963 and 1964.

DECISION

The petit ioners applied for a refund of unincorporated business

taxes under  Ar t ic le  23 of  the Tax Law for  the years 1953 and 1964.

A formal  hear ing was held on September 17,  I97O, dt  the State Of f ice

Bui ld ing,  Buf fa lo ,  New York,  before L.  Rober t  Le isner ,  Hear ing

Of f i ce r .

The petit ioners were represented by John B. Finck and the

fncome Tax Bureau was represented by Edward H. Best, EsQ. (Alexander

We iss ,  Esg .  o f  Counse l ) .

FINDINGS OF FACT

1. petit ioners f i led t imely refund c-l-aims for the unincorporated

business taxes for  the vears 1963 and 1964.

2.  The refund c la ims were denied under  ( r i le  so.  26OO44LB)

and petit ioners t imely demanded a formal hearing before the New York

State Tax Commiss ion.

3.  Pet i t ioners based the i r  c la im on the fact  that  ( f )  more

than B0% of  Mr.  Meyers '  income was d.er ived f rom personal  serv ices,

(2)  capi ta l  was not  a  mater ia l  producing factor  and (3)  the occu-

pat ion of  rea l  estate broker  is  a  profess ion wi th in  the def in i t ion

of  profess ion under  sect ion ( f71)  of  the Tax Law.

4.  More than BO% of  pet i t ioners '  income was der ived f rom

personal  serv ices and capi ta l  was not  a  mater ia l  producing factor
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o f  pe t i t i one rs '  i ncome.

5. Several col leges awarded degrees in real estate . The

occupation reguires constant renewal courses, d knowledge of laws,

regulat ions and taxes af fect ing real  estate t ransact ions.  New

York State imposes l icensing requirements and requires an examina-

t ion of  persons who seek to  act  as real  estate brokers.

DECISION

A- Real estate brokers have been in existance for manv

years and. the Income Tax Bureau has consistently held the occu-

pat ion to  be subject  to  unincorporated business tax.  "L icensing"

i s  unsa t i s f ac to r y  as  a  t es t .  Teague  v  G raves ,  261  App .  D i v .652 .

Specia l ized knowledge used in  bus iness is  not  a  profess ion.

People exre l  Mof fet t  v  Bates,  276 App.  Div .  38 af f i rmed 301

New York  59 '7 ,  ce r t .  den .  340  U .S .  865 .  I nsu rance  b roke rs  a re

subject  to  unincorporated business tax,  Ot is  v  Graves,  259 App.  Div .

957 .

B.  Real  estate brokers are subject  to  unincorporated

business tax-

C.  The pet i t ion is  denied and the denia l  o f  the refund

is  sus ta ined .

DATED: Albany, New York

O-gn^-f ", 
I ?7/

STATE TAX COMMISSION
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