
STATE OF NEtd YORK
STATE TAX COMI.{ISSION
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In the Matter

JOSEPH J.

the Petition

MARY O. I,oWER :

of

of

&

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business.
Taxes under Article(s\ 23
Tax law for the (Vear(s) L961,

of the
L962, J-963
t964&

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an enrployee of the Department of Taxation and Finance, over 18 years of

ager and that on the 7th day of ,JuIy t L9 7 1, she served the wlthin

Notice of Decision (or Determinatlon) by (certlfied) mal"I r.lpon Joseph iI. &

l{ary O. Lower (representatlve of) the petitioner in the wlthin

proceedinSr by enclosing a true copy thereof in a securely sealed postpatd

wrapper addressed as follows: iloseph J. & Mary O. Iower
504 Limberlost Trai l
Decatur, Indiana

and by deposlting same enclosed in a postpald properly addressed wrapper in a

(post office or official deposlto.y) under the exclusive care and custody of

the United States Pogt Office Department withln the State of l{ew York.

That deponent firrther says that the said addressee ie the (representatfve

of) petitioner herein and that the addrees set forth on said wrapper is the lact

known address of the (representatfve of the) petitLoner.

Sworn

7Ln.

before me this

of JuIy
.-)

, L97L

t'**v(o,
/.ze-v,
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STATE OF NEt{ YORK
STATE TAX COMMISSION

,In the Matter of the Petition

of

.TOSEPH J. & MARY O . I,OWER
AFTIDAVIT OF MAITING
OF }IOTICE OF DECISION
BY (CERTTPTED) HAIr:

For a Redeterrnination of a Deficiency or
a Refund of Unincorporated Business3
Taxes under Article(s') 23 of the
Tax law for  the (Year(s)  1951,  L962,  1963

& 1964

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 7L}r, day of JuIy t L971, she served the within

Notice of Decision (or Determinatton) by (certtfied) mall upon Sheldon P.

Barr (representatLve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Sfreldon P. Barr

i:*$:;;:'k#;:;;
and by deposlting same enclosed in a postpaid properly addressed rrrapper ln a

(post office or official depository) under the exclusive care and custody of

the Unlted States Post 0ffice Departnent withln the State of New York.

fitat deponent further says that the said addressee is the (representatlve

of) petitLoner herein and that the addrees set forth on said nrapper is the last

known address of the (representatfve of the) petitl.oner.

Sworn to before

7th day of

me this

July , L9 7L
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STATE OF NEW YORK

STATE TAX COMMISSTON

fn the  Mat te r  o f  the  pe t i t ion

o f

JOSEPH J. LOWER & MARY O. LOWER

for  Redeterminat ion  o f  Def ic iency  or  fo r
Refund o f  Un incorpora ted  Bus iness  Tax
under  Ar t i c le  23  o f  the  Tax  Law fo r  the
Y e a r s  1 9 6 1 ,  1 9 6 2 ,  1 9 6 3  a n d  1 9 6 4 .

DECISTON

Pet i t ioners,  Joseph , I -  Lower and Mary o.  Lower,  have f i led

a pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of  un-

incorporated business tax under  Ar t ic le  23 of  the Tax Law for  the

yea rs  1951 ,  L962 ,  1963  and  t 964 .  ( r i l e  No .  28c59 r77 ) .  A  f o rma l

hear ing 'was held before paul  B.  coburn,  Hear ing of f icer ,  a t  the

of f ices of  the s tate Tax commiss ion,  B0 centre s t reet ,  New york,

New York,  on November 18,  L97o at  2245 p.M.  pet i t -Loners appeared

1oy s.P-  Barr ,  Esg.  T i l  rncome Tax Bureau appeared by Edward H.
t

Bes t ,  Esq .  (So lomon  S ies ,  Esq .  o f  Counse l ) .

FINDINGS qF FACT

1- Pet i t ioners,  Joseph J.  Lower and r4ary o.  Lower f i - r -ed

New York state combined rncome Tax R:turns for the years ]-96r,

L962 '  1963 and L964.  He d id not  f i le  any unincorporated business

tax  re tu rns  fo r  sa id  yea rs .

2 '  on october  17 ,  1966 the rncome Tax Bureau issued a State-

ment  of  Audi t  changes against  pet i t ioner ,  . roseph rJ .  Lovrer ,  im-

posing unincorporated business tax upon the income received by h im

f rom h i s  ac t i v i t i es  as  a  sa lesman  du r ing  the  yea rs  1961 ,  1962 ,  1963

and 1964,  upon the grounds that  h is  sa les act iv i t ies const i tu ted the

carry ing on of  an unincorporated business in  accordance wi th  t le



-2 -

prov is ions  o f  Ar t i c le  23  o f  the  Tax  Law and accord ing ly  i ssued a

N o t i c e  o f  D e f i c i e n c y ,  t h e r e f o r ,  i n  t h e  s u m  o f  $ 3 , 0 7 5 . O 8 .

3.  Pet i t ioner ,  Joseph J.  Lower,  was a g lassware and tab leware

sa lesman  du r ing  the  yea rs  1951  ,  1962 ,  1963  and  L964 .  He  so ld  g lass -

ware for  Imper ia l  Glass Corp.  and tab leware for  Gense Impor t ,  L td.

The i tems sold by h im for  each f i rm were non-compet i t ive.  His

terr i tory  was l - imi ted to  depar tment  s tores,  specia l ty  shops and g i f t

shops in the metropoli tan New York, - New Jersey area, If l  connection

wi th h is  sa les act iv i t ies,  he used wi thout  charge,  the New York

o f f i ce ,  t e lephone  and  sec re ta r i a l  se rv i ces  o f  Imper ia l  G lass  Corp .

4 .  Dur ing  the  yea rs  1961 ,  1962 ,  1963  and  1964  the  f i rms  fo r

whom petit ioner, Joseph ,J, Lower sold merchandise did not withhold

Federal and New York State income or Social Securitv taxes from the

commiss ions paid to  h im.  He d id not  receive any pension,  d isabi l i ty

insurance or unemplolzment insurance benefits from them. He did

not have any written employment agreements. On his income tax

returns he I is ted h is  occu 'pat ion as " independent  commiss ion sa lesman.

With the except ion of  the costs  of  occasional  sa les meet ings at

the ohio home of f ice of  rmper ia l  Gl -ass corp- ,  he was not  re imbursed

for  any expenses incurred,  inc lud ing expenses for  adver t is ing,

t rade shows,  t ravel  and enter ta inment .  On Schedule r rCrr  o f  h is

Federa l  income tax return,  he deducted these business expenses.

The f i rms for  whom he so ld merchandise d id not  exerc ise antr  sub-

s tan t i a l  con t ro l  o r  supe rv i s ion  ove r  h i s  sa les  ac t i v i t i es  o r

techniques or  to  the t ime he devoted to  sa les.

CONCLUSIONS 9F I,AW

A.  That  the  income rece ived by  pe t i t ioner ,  Joseph J .  Lower ,

f rom the  f i rms he  represented  dur ing  the  years  1961 ,  L962,  L963

and : - .964 cons t i tu ted  rece ip ts  fo rm h is  regu la r  bus iness  o f  se l l ing

glassware and tableware and not compensat ion as an employee exempt
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f rom the imposi t ion of  un incorporated business tax in  accordance

wi th the meaninq and in tent  o f  Sect ion 703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Joseph  J .

Lower ,  du r ing  the  yea rs  196 I ,  L962 ,  1963  and  L964  cons t i t u ted  the

carry ing on of  an unincorporated business and h is  income der ived

theref rom was subject  to  unincorporated business tax in  accordance

wi th the meaninq and in tent  o f  Sect ion 703 of  the Tax Law.

C. That the petit ion of Joseph J. Lower and Mary O. Lower

i s  den ied  and  the  No t i ce  o f  De f i c i ency  i ssued  Oc tobe r  L7 ,  1966  i s

sus ta ined .

BATED: Albany, New York STATE TAX COMMISSION

wv 7' t17t'

COMMISSIONER

SSIONER
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