
STATE OF NEW YORT
STATE TAX COM}IISSION

In the llatter of the Petitlon

ot

DAVID LIBSOHN i

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesg

AFFIDAVIT OF MAITING
OF NOTICE OF I'ECISION
BY (CERTTFIED) trAlr

Taxes under Art icle(s) ZS of the
Tax Law for the (Year(sl lg64, l-965 and 1966.

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 28thday of December , L97I, she served the wlthin

Notice of Decision (or Deterrnination) by (eertified) mall upon David
Libsohn 

(representatlve of) the petitioner in the wlthiu

proceedin9, by enelosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: David Libsohn
2 Dogwood Hit l
Brookvil le, New York

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official depository) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That' deponent further says that the said addressee ie the (representative

of) petitl.oner herein and that the address set forth on sald r.rapper ig the lact

known address of the (repreeentatlve of the) petitioner.

Sworn

2Brh

to

day

before ne this

o f D ber  ,  L9J I .



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

DAVID LIBSOHN

for Redetermination of Defieiency or for
Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Yea rs  1964 ,  1965  and  L966 .

DECISION

Pet i t ioner ,  David L ibsohn,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iencv or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years 1964,  L965 and 1966.

( f i l e  f t o .  54858206) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn,  Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New York,  t r t rew York,  oh June 17,  1971 at  2z] -5 P.M.

Petit ioner appeared pro se. The fncome Tax Bureau appeared by

Edward  H .  Bes t ,  Esq . ,  (A lbe r t  J -  Ross i ,  EsQ. ,  o f  Counse l ) .

ISSUE

Did  pe t i t i one r ,

yea rs  L964 ,  1965  and

corporated business?

Dav id  L ibsohn ' s ,

1966  cons t i t u te

sel l ing act iv i t ies dur ing the

the carrying on of an unin-

FII{DINGS OF FACT

I .  Pet i t ioner ,  Dav id  L ibsohn,  and h is  w i fe  f i led  New

State income tax resident returns for the vears 1964, l -965

He did not f i le New York State unincorporated business tax

f o r  s a i d  y e a r s .

York

and  L966 .

returns
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2. On March 3I, L969 the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, David Libsohn, imposing unin-

corporated business tax upon the income received by him from his

business act iv i t ies dur ing the years L964,  1965 and L966,  and

acco rd ing l y  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $2 ,520 .08 .

3.  Pet i t ioner ,  David L ibsohn,  was an e lect ronic  equipment  and

par ts  sa les agent  dur ing the years 1964,  1965 and L966.  He repre-

sented Marubeni - I ida (Amer ica) ,  Inc.  in  the sa le of  e lect ronic

equipment and parts imported from Japan. He did not sel l  the products

of any other company.

4.  In  May L964 pet i t ioner ,  David L ibsohn,  entered in to a

wr i t ten agl reement  wi th  Marubeni - I ida (Amer ica) ,  Inc.  where in he

agreed to act  as the i r  sa les agent .  Pursuant  to  the agreement  he

was to maintain an off ice in New York City. He had the right to

employ salesmen and other agents or employees. He was required to

pay his own expenses. In the event of insolvency the contract could

be terminated.  f t  was speci f ica l ly  prov ided that  he was to  be an

independent  contractor .  In  pract ice he used the company 's  of f ices

and faci l i t ies in New York City without charge and did not employ

anyone. He was not reimbursed for hj-s expenses. On Schedule ttCrl

of his federal income tax returns he deducted expenses incurred in

connect ion wi th  h is  sa l -es act iv i t ies.  The commiss ions that  he re-

'  ceived on the sale of merchandise were determined in the fol lowing

manner. The company would set a minimum price for an item. He would

then se1I the item for whatever the market would bring above the

minimum price. He would receive as a commission a percentage in

excess of 50% of the difference between the minimum nrice and the

market price. New York State and Federal income taxes and social
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security tax were not withheld from the commissions paid to him.

Marubeni - I ida (Amer ica) ,  Inc.  d id  not  exerc ise any superv is ion or

contro l  over  h is  sa les act iv i t ies or  techniques or  to  the t ime he

devoted to sales except to l imit the terri tory in which he could

se l l .

CONCLUSIONS OF LAW

A. That the income received by petit ioner, David Libsohn, from

Marubeni - I ida (amer ica) ,  Inc.  dur ing the years L964,  l -965 and L966

const i tu ted income f rom his  regular  bus iness of  se l l ing e lect ronic

equipment and parts and not compensation as an employee exempt from

the imposit ion of unincorporated business tax in accordance with

the meaning and intent of section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  David L ibsohn,

dur ing the years L964,  1965 and 1966 const i tu ted the carry ing on of

an unincorporated business and his income derived therefrom was

subject to the unincorporated business tax in accordance with the

meaning and j-ntent of section 7O3 of the Tax Law.

C. That the petit ion of David Libsohn is denied and the Notice

of  Def ic iency issued March 3 l - ,  1969 is  susta ined.

DATED: Albany, New York
t{/Zcz-r.d-rz-ag n 7/

STATE TAX COMMISSION

\^"m" \C,,w

COMMISSIONER

COMMISSIONER

COMMISSIONER
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