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AFFIDAVIT OF MAITING
OF IIOTICE OT DECISIOII
BY (CERTTFTED) r{Arr

Taxes under Article(s) Zl of the

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 17th day of September , L97L1 she served the within

Notice of Decision (or Determination) by (certified) mall upon Michael J. Idod.aras

& Grace L. Kodaras (representatLve of) the petitioner in the within

proeeedingt bY enclosing a true copy thereof in a seeurely sealed postpall

wraPper addressed as follows: Michael J. & Grace L. Kodaras
L57 Brewster Road
Scarsdale, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of Ner york.

Tttat deponent filrther says that the said addressee is the (representative

of) petitioner herein and that the addrees set forth on said wrapper is the laet

known address of the (representatl.ve of the) petitloner.

Tax law for the (year(s) 1960, Lg6L & :
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Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the lTth day of September , Lri71 , she served the within

Notice of Decision (or Determinatlon) by (certified) mall upon ,Judith T.

Younger (representatlve of) the petitioner in the wlthin
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wrapper addressed as follows: iludittr T. younger
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and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Departrnent withln the State of New york.

That deponent ftrrther says that the said addressee ia the (representative

of) petttl.oner herein and that the address set forth on said wrapper is the last

known address of the (representatfve of the) petitloner.
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

MICHAEL J. KODARAS &
GRACE L. KODARAS

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax Law for
the  years  1960,  196: .  and,  7962.

D E C I S I O N

Michael  J .  Kodaras and Grace L.  Kodaras f i led a pet i t ion under

sect ion 689 of  the Tax Law for  the redeterminat ion of  a  def ic iencv

in unincorporated business tax under  Ar t ic le  23 of  the Tax Law for

the years 1960,  1951 and 1962.  A hear ing i  was duly  held before Nigel

G.  Wr ight ,  Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

80 Centre Street ,  New York Ci ty ,  on January 29,  Lg7L,  wi th  Marv in B.

Sega1,  Esq.  represent ing the pet i t ioners and Edward H.  Best ,  Esg.

(Francis  X.  Boylan,  Esq. ,  o f  Counsel )  ,  represent ing the fncome Tax

Bureau. TLre record of such hearing has been duly examined and con-

s ide red .

ISSUE

fhe issue in  th is  case is  whether  or  not  the pet i t ioner  Michael  J .

Kodaras,  who descr ibes h imsel f  as an "acoust ica l  consul tant"  i -s  a

profess ional  wi th in  the meaning of  sect ion 703 (c)  o f  the Tax Law.

FIIIDINGS OF FACT

Mr.  Kodaras  res ides  in  Scarsda le ,  New york .  He repor ted

certain amounts on his personal income tax returns as business income

as an "acoust ica l  engineer" .  Dur ing the years in  quest ion he had

of f ices and laboratory fac i l i t ies in  Long Is land Ci ty ,  eueens County,

1 .
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New York.  Mr.  Kodaras '  s ta f f  consis ts  of  three "consul tants"  (a

mechanica l  engineer ,  a  c iv i l  engineer ,  and an e lect r ica l  engineer) ,

a  laboratory d i rector  and three laboratory ass is tants .  Mr.  Kodaras

had f rom $30,000 to $50,000 invested in  laboratory equipment  dur ing

the years in  guest ion.

2.  Mr.  Kodaras consul ts  on the acoust ica l  des ign of  new

structures and on the acoust ica l  modi f icat ions of  o Id s t ructures.  His

advice pertains mostly to the shape of a room and the interior furnish-

ings of a room. He has a laboratory which conducts tests in the

sound absorbat ive proper t ies of  var ious mater ia ls  and the noise level

produced by devices such as a i r -condi t ioners.  Test ing is  done on a

fee basis  for  most  o f  the maior  manufacturers of  acoust ica l  mater ia l .

Mr.  Kodaras has made invent ions of  acoust ica l  mater ia ls  and acoust ica l

devices. Mr. Kodaras was not able to show how much of his income

was attr ibutable to consult ingr and how much was attr ibutable to

labo ra to ry  tes ts .

3 .  Acous t i cs  i s  de f i ned  as  " the  sc ience  o f  sound ,  i nc lud ing

i t s  p roduc t i on ,  t ransmiss ion  and  e f fec ts " .  (Webs te r ' s  New Co l l eg ia te

Dict ionary. )  I t  is  more broadly  def ined by pet i t ioner ,  quot ing f rom

academic mater ia l ,  ds " the sc ience of  mechanica l  rad iat ion in  a l l  i ts

aspects  and appl icat ions,  inc lud ing or ig in  (v ibrat ion of  mater ia l

med ia ,  e t c . ,  ) ,  t r ansmiss ion  th rough  ma te r ia l  med ia ,  a t  a l l  f r eguenc ies ,

and  under  the  mos t  adve rse  cond i t i ons ,  and  recep t i on . . - , .

4 .  Acoust ics has grown as a specia l ized,  f ie ld  beginning in

the  1930 ' s .  A t  f i r s t ,  manu fac tu re rs  o f  bu i l d ing  ma te r ia l s ,  p r imar i l y

Johns Manvi1 le1 t ra ined.  exper ts  for  the i r  own business purposes.  In
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the middle 1950's  academic courses were s tar ted at  leadinq uni -

vers i t ies at  f i rs t  in  phys ica l  acoust ics and la ter  in  arch i tectura l

acoust ics.  These courses are taught  as par t  o f  inst ruct ion in  e i ther

physics or in engineering in programs leading to both undergraduate

and graduate degrees.  S ince 1965 Pennsylvania State Univers i ty  has

had an interdiscipl inary program leading to a graduate degree in

engineer ing acoust ics.

5,  Mr.  Kodaras graduated f rom Manhat tan Col lege in  1937 wi th

a Bachelor  o f  Business Adminis t rat ion degree.  He worked for  a  genera l

contract ing f i rm unt i l  1945 and wi th  Johns Manvi l le  unt i l  1953.  S ince

1953 he has been an independent  consul tant .

6 .  Mr.  Kodaras is  a  fe l low of  the Acoust ica l  Society  of  Amer ica

which requi res at  least  f ive years '  exper ience in  the f ie ld ,  and is

chai rman of  the i r  Technica l  Commit tee of  Archi tectura l  Acoust ics.

He was one of the founding members in 1952 of the National Council  of

Acoust ica l  Consul tants  which today has 25 or  30 members.  present ly ,

ef for ts  are being made to organize an In ternat ional  Inst i tu te of  Noise

Control Engineering to publish a code of ethics and provide standards

of  cer t i f icat ion.  At  present  about  1OO indiv iduals  in  the country

pract ice acoust ica l  des ign.  Mr.  Kodaras is  a lso a member of  the

Amer ican Society  for  Test ing and Mater ia ls  and h is  laboratory has

been cer t i f ied by many organizat ions.

7.  Mr.  Kodaras has lectured at  Pennsylvania State Univers i ty

and the State University of New York at Stony Brook- Mr. Kodaras

has lectured before the American Society for Heating, Refrigeration

and Ai r -Condi t ion ing Engineers and the Amer ican Inst i tu te of  Archi tects .
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B.  Mr.  Kodaras was a consul tant  on the draf t ing of  the noise

contro l  d iv is ion of  the New York Ci ty  Bui ld ing Code.

9.  Mr.  Kodaras,  wi th  one other  person,  conducts a three-day

school  in  var ious c i t ies on the subiect  o f  sound.  t ransmiss ion loss

for  the benef i t  o f  manufacturers of  acoust ica l  products ,  the i r  sa les-

men and adver t is ing s taf f  and superv isory personnel  engaged in

evaluat ing the gual i ty  o f  acoust ica l  work in  the f ie ld .  I t  is  g iven

in conjunction with laboratories where measuring equipment is demon-

st rated and acoust ica l  tests  are made.

10.  Mr.  Kodaras is  not  l icensed in  New York as an arch i tect

or engineer. However, he has consulted on the New York State Geneva

Exper iment  Stat ion,  Bel levue Hospi ta l ,  Manhat tan,  and var j -ous publ ic

high schools in New York State. While some documents in the record

indicate that  no ise mav have a deleter ious ef fect  on heal th ,  there

is  no d i rect  ev idence as to  whether  or  not  consul t ing act iv i t ies

concern ing noise would be inc luded wi th in  the language of  sect ion 72OI

of  Ar t ic le  145 of  the Educat ion Law,  which regui res engineers to  be

l icensed when the i r  act iv i t ies concern or  involve " the 'safeguard ing

o f  l i f e ,  hea l th  o r  p rope r t y " .

11.  I?re def  ic ienc ies in  issu.e are as fo l lows:  1960 ,  $ I47 .32

p lus  i n te res t  o f  $42 .OO;  1961 ,  $841 .86  p l us  i n t e res t  o f  $189 .69 ;

1962 ,  $W99 .44  p l us  i n t e res t  o f  $247 .89 .

CONCLUSIONS OF I,AW

The pet i t ioners have not carr ied the burden of proof that the

occupat ion of acoust ical  consultant is ent i t led to exemption from the

un incorpora ted  Sus iness  tax  as  a  "p ro fess iona l "  occupat ion .  As ide
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f rom c lose guest ions concern ing academic requi rements and l icensing,

the fact of the use of a large amount of capital by Mr. Kodaras and

the lack of evidence concerning the precise amount of income from

his var ious consul t ing act iv i t ies which might  o therwise be considered

separate f rom act iv i t ies regui r ing capi ta l ,  both mi t igate s t rongly

against  pet i t ioner '  s  content ions.

DATED: Albany, New york
,?

.uI,e4^6'n,/zr- i7) lq l/' /

STATE TAX COMMTSSTON

COMMISSTONER

COMMISSIONER

/
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STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

STATS TAX a* l r ts9tox

HEARi lG ux| l

EOWARO ROOK

SECRETARY TO
coMMts3 toN

ADORES9 YOUR NEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T i N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

ALBAT{Y, N. Y. 12226
AREA CODE 518

457 -2655 ,  6 ,  7

Albany, New York

Septabcr 17, 1971

llLdrrcl iI. & Grtcc L. &odarar
157 Brcw.ter Road
8candalc, fer lork

Dcar lltr, & f(rr. Xodatral

Please take notice of the IlAChlOn
the State Tax Commission enclosed herewith.

pursuant to geCtlOn 722
court to review an adverse decision

4 llonthr after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concetning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

of

Please take further notice that

the Tax Law any proceeding in

must be commenced within

the date of this notice.

Peti t ion er 's Representative

Law Bureau

ryt"/au//-/r
flgrl (l. Ifrlght

HEARING OFFICER

AD-r.r2 (7 /7O)



STATE OF NEI^I YORK

STATE TAX COMMISSION

In  t t re  l ta t ter  o f  the Pet i t ion

o f (

MICIAEL J. KODARAS &
GRACE L. KODARAS

DECISION

f o r  a  Rede te rm ina t i on  o f  a  De f i c i ency
or  for  Refund of  Unincorporated Business :
Tax under  Ar t ic le  23 of  the Tax Law fdr
t he  yea rs  196C ,  1961  and  L962 .  :

Michae l  J .  Kodaras  and Grace l .  r todaras  f i led  a .  pe t i t ion  under

sec t ion  689 o f  the  Tax  Law fo r  the  redeterminat ion  o f  a  de f ic iency

in  un incorpora ted  bus iness  tax  under  Ar t i c le  23  o f  the  Tax  Law fo r

f h e  w e a r s .  1 9 6 0 .  1 9 6 I  a n d  L g 6 2 .  A  h e a r l n g ' w a s  o u i y  h e i u  b e i t ' ' r e  i r - i g = J -

c .  Wr igh t ,  Hear ing  Of f i cer ,  a t  the  o f f i ces  o f  ' the  Sta te  Tax  Cornmiss ion '

B0 Cent re  S t ree t ,  New York  C i ty ,  oD January  29 ,  Ig7 I ,  w i th  Marv in  B '

Sega l ,  Esg.  represent ing  the  pe t i t ioners  and gdward  H.  Bes t ,  Esg.

( F r a n c i s  X ,  B o y l a n ,  E s Q . ,  o f  C o u n s e l )  ,  r e p r e s e n t i n g  t h e  I n c o m e  T a x

Bureau. Ttre record of such hearing has been duly examined and con-

s i d e r e d .

rSSUE

Ttre issue in  th is  case is  whether  or  not  the pet i t ioner  Michael  J '

KoCaras ,  who  desc r ibes  h imse l f  as  an  "acous t i ca l  consu l tan t "  i s  a

p r : f ess lona i  w i l - h in  the  mean ing  o f  scc t i on  :03  ( c )  o f  t he  Tax  LEW'

FTNDINGS OF FACT

1.  Mr.  Kodaras res ides in  Scarsdale,  New York.  He repor ted

cer ta in  amounts on h is  personal  income tax returns as business income

as  an  "acous t i ca l  eng inee r " .  Du r ing '  t he  yea rs  i n  gues t i on  he  had

o f f i ces  and  l abo ra to ry  fac i l i t i es  i n  Long  f s land  C i t y ,  Queens  Coun ty ,
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New York .  Mr .  Kodaras '  s ta f f  cons i s t s  o f  t h ree  "consu l tan ts "  (a

mechan ica l  eng inee r ,  a  c i v i l  eng inee r ,  and  an  e lec t r i ca l  eng inee r ) ,

a  laboratory d i rector  and three laboratory ass is tants .  t " I r .  Kodaras

had  f rom $30 ,000  to  $5O,000  i nves ted  i n  l abo ra to ry  equ ipmen t  du r ing

the years in  guest ion.

2.  Mr .  Kodaras  consu l ts  on  the  ac , rus t ica l  des ign  o f  new

st ructures and on the a.coust ica l  modi f icat ions of  o ld  s t ructures.  His

advice per ta ins most ty  to  the shape of  a  room and the in ter ior  furn ish-

ings of  a  room. He has a laboratory which conducts tests  in  the

sound absorbat ive proper t ies of  var ious mater ia ls  and the noise level

prod.uced by devices such as a i r -condi t ioners.  Test ing is  done on a

fee basis  for  most  o f  the maior  manufact -urers of  acoust ica l  mater ia l .

'Mr .  Kodaras has made invent ions of  acoust ica l  mater ia ls  and acoust ica l

d.evices. Mr - Kodaras was not able to show how much of his income

was at t r ibutable to  consul t ing and how much was at t r ibutable to

laboratory tests

3 .  Acous t i cs  i s  de f i ne t l  as  " the  sc ience  o f  sound ,  i nc lud ing

i t s  p roduc t i on ,  t ransmiss ion  and  e f fec ts " .  (Webs te r ' s  New Co l l eg ia te

Dict ionary.  )  f t  is  more broadly  def ined by pet i t ioner ,  guot ing f rom

qcademic  ma te r ia l ,  as  " th6  sc ience  o f  mechan ica l  rad ia t i on  i n  a l l  i t s

aspec ts  and  app l i ca t i ons ,  i nc lud ing  o r i g in  ( v ib ra t i on  o f  ma te r i a l

med ia ,  e t c . , ) ,  t r ansmiss ion  th rough  ma te r ia l  med ia ,  a t  a l I  f r eguenc ies ,

and  under  the  mos t  adve rse  cond i t i ons ,  and  recep t i on . . - , ' .

.  4 .  Acous t i cs  has  g rown  as  a  spec ia l i zed  f i e ld .  beg inn ing  i n

the  1930 ' s .  A t  f i r s t ,  manu fac tu re rs  o f  bu i l d ing  ma te r ia l s ,  p r imar i l y

Johns l {anv i l1er  t ra ined exper ts  for  the i r  own business purposes.  rn
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the  m id .d le  195O 's  academic  cou rses  were  s ta r ted  a t  l ead inq  un i -

vers i t ies at  f i rs t  in  phys ica l  acoust ics and la ter  in  arch i tectura l

acoust ics.  These courses are taught  as par t  o f  inst ruct ion in  e i ther

physics or in engineering in programs 1eading to both undergraduate

and graduate degrees.  S ince 1955 Pennsylvania State Univers i ty  has

had an in terd isc ip l inary program leading t .o  a graduate degree in

engineer ing acoust ics.

5. Mr. Kodara's grad.uated from ivlanhattan College in Ig37 with

a B.achelor  o f  Business Adminis t rat ion degree.  He worked for  a  genera l

contract ing f i rm unt i l  1945 and wi th  Johns Manvi l le  unt i l  1953,  S ince

1953 he has been an independent  consul tant .

6 .  Mr.  Kodaras is  a  fe l low of  the Acoust ica l  Society  of  Amer ica

which requi res at  least  f ive years '  exper ience in  the f ie ld ,  and is

chai rman ot  tnerr  Technr-ca1 Commit tee of  Archi tectura l  Acoust ics.

He was one of the founding members in 1952 of the National Council  of

Acoust ica l  Consul tants  which today has 25 or  30 members.  present ly ,

ef for ts  are being made to organize an In ternat ional  Inst i tu te of  Noise

Contro l  Engineer ing to  publ ish a code of  e th ics:  and prov ide s tandards

of  cer t i f icat ion.  At  present  about  lOO ind iv iduals  in  the country

pract icg acoust ica l  des ign.  Mr ' .  Kodaras is  a lso a member.  o f  the

Amer ican soc iety  for  Test ing and Mater ia ls  and h is  laboratory has

been cer t i f ied by many organizat ions

7.  Iv l r . .  Kodaras  has  lec tu red  a t  Pennsy lvan ia  S ta te  Un ivers i ty

and the  Sta te  Un ivers i tv  o f  New York  a t  S tony  Brook .  Mr ' .  Kodaras

has  lec tu red  be fore  the  Amer ican Soc ie ty  fo r  Heat ing ,  Ref r igera t ion

and A i r -Cond i t ion ing  Eng ineers  and the  Amer ican Ins t i tu te  o f  Arch i tec ts .

7

i
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t :  Mr.  Kodaras vras a consul tant  on the draf t ing of  the noise

contro l  d iv is ion of  the New York Ci ty  Bui ld ing Code,

9.  Mr.  Kodaras,  wi th  one other  person,  conducts a three-da1z

school  in  var ious c i t ies on the subject  o f  sound t ransmiss ion loss

for  the l :enef i t  o f  manufacturers of  aeoust ica l  products ,  the i r  sa les-

men and adver t is ing s taf f  and superv isory personnel  engaged in

evaluat ing the qual i ty  o f  acoust ica l  work in  the f ie ld .  I t  is  g iven

in conjunction with l-pboratories r lrhere measuring equipment is demon-

s t . ra ted  and  acous t i ca l . t . es t s  a re  made .

10.  Mr.  Kodaras is  not  l icensed in  New York as an arch i tect

or engineer, However, he has consulted on the New. York State Geneva

Exper iment  Stat ion,  .Bel levue Hospi ta l ,  Iv lanhat tan,  and var ious publ ic

h igh schools  in  New York-St i te .  Whi le  some documents in  the record

i r t i i u , r . Le  L i raL  r r . r i >=  r , t . . y  l r " . r=  o . l = ] -=L= . j . - *o  = - i i = -L  - i .  l . i * ] - L l . ,  3 i : : ; g

i s  no d i rect  ev idence as to  wtrether  or  not  gonsul t ing act iv i t ies

concern ing noise would be inc luded wi th in  the languagre of  sect ion 72OL

of  Ar t ic le  I45 of  the Educat ion Law,  which regui res engineers to  be

l icensed when the i r  act iv i t i . "^  
"or r " " rn 

or  involve " the 'safeguarr i ing

o f  l i f e ,  h e a l t h  o r  p r o p e r t y " .

11 .  I L re  de f i c i enc ies .  i n  i ssue  a re  as fo l l ows :  1960  ,  $ I47 .32

in te res t  o f  $189 .69 ;p l us  i n t e res t  o f  $42 .00 ;  1961 ,  $841 .86  p l us

Lg62 ,  $1 .+gg .44  p lus  i n te res t  o f  g247 .89 .

CONCLUSIONS OF LAW

The pet i t ioners have not  carr ied the burden of  proof  that  the

occupat ion of  acoust ica l  consul tant  is  ent i t led to  exempt ion f rom the

unincorporated business tax as a "profess ional , ,  occupat ion.  As ide
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f rom c lose quest ions concern ing academic regui rements and l icensinq,

the fact of the use of a large amount of capital by Mr. I(odaras and

the lack of evidence concerning the precise amount of income from

his var ious consul t ing act iv i t ies which might  o therwise be considereC

separate f rom act iv i t ies requi r ing capi ta l ,  both mi t igate s t rongly

aga ins t  pe t i t i one r ' s  ccn ten t i ons ,

DATED: Albany, New York
,7

>baft -*p i4 lq 7/' /

STATE TAX COMMISSION

4

4 /,1.'h., --r* ^., 4i2 cy't'---- --
COMMISSIONER

,4
COMMISSIONER

COMMISSIONER


