
STATE OF }IEW YORK
STATE TAX COM}.{ISSION

In the Matter of the Petition

of

Nathan Katz & Max Kramer

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business ;
Taxes under Article(s) fO-a of the
Tax law for the (vear(s) Ig54 :

K--^-',Wffi"-
,bf, \'balz'u

AFFIDAVIT OF MAIIING
OF NOTICE OF DECISION
BY (CERTTFTED) r{Arr

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an empJ-oyee of the Department of Taxation and Finanee, over 18 years of

agel and that on the 4th day of 'January , Ig 7L, she served the wlthin

Notice of D,ecision (or Determination) by (certified) mail upon Nathan Katz

& Max Kramer (representative of) the petitloner in the within

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

w?apper addressed as follows: ,Joseph Schnierer
Ne1s6n & Nelson
57O Seventh Avenue
New York, New York

and by deposlting same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Departrnent withln the State of New York.

That deponent firrther says that the said addressee is the (representatLve

of) petitioner herein and that the addrees set forth on sald wrapper ig the laet

known address of the (representatl.ve of the) petitioner.

Sworn to

4Lt' day

before me this

, Lg'lI. .  . ' .  L '  r '  rL  - {  7 . .  .  '  ' . -  e  r i '
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Martha Funaro r being duJ-y sworn I deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 416 day of January , L9 7lr she served the wlthln

Notice of Decision (or Deterninatton) by (certified) mail r.rpon Nathan IKaLz

& Max Kramer (representatlve of) the petitloner in the within

proceedin$r by encloeing a true copy thereof in a securely sealed postpaid

wrapPer addressed as follows: Nathan Ratz & Max Kramer
730 Grand Concourse
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted $tates Post Office Department withln the State of l{er York.

That deponent firrth€r says that the said addressee ie the (representatfve

of) petitioner herein and that the address set forth on said wrapper ls the laet

known address of the (repreaentatfve of the) petitioner.
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STATE 0!' Njii,t YOAK

STAI'E TitX CU],':]v[SSIuN

IN THE },IATTER OiT THE Ai,i'LICi{T]ONS UI'-

NATHAN KATZ AI"iJJ i"'Ji,X KNidVilh

IirrDIVI.UUAr,r,I Ahit AS CO-pirRTNr,;ns D/ n/,J
THE irftti'i STYLU Aiiirl irlAl,&: Uit uilN aUirt
Sijjg.d'I' SllCyFE F0ii lt[VISIUt{ U}i iiu.i,-UND UF
UNII{CCnrLriAT:rD BUeIi$[SS TAXI;S uNr-iilrt
AKTICL]J 16-A U3' THE TAX LA}v iIOR THE
YUAR I95t+

The above named partnership having duly fi led an application

for revision and refund under Article 1o-A of the Tax Law for the

cal-endar year L954 and a hearing having been hel-d in connection there-

with on February 5,  1963, at  the of f ice of  the State Tax Commission,

8O Centre Street,  New York,  New York,  before l l iar t in Schapiro,  i rear ing

off i -cer,  of  the Department of  Taxat ion and Finanee; at  which hear ing

the partnership a ' rpeared by and was represented by Joseph Schnierer

of the firm of Nelson & l ' lelson, accou,ntants and auditors , 57Q Seventh

Avenue, Nen- York, New Yorkl and the reeord having been duly examined

and considered, the State Tax Commission hereby f inds:

(1) That ;:rior to anci during the year L954, the copartner-

ship operated a business in l ter , ;  i : : r 'k ;  that  on July 2,  L95l+,  the

business together wi th al l  i ts  assets rras sold for  a purchase pr ice of

$501000, $101000 to be paid in cash and the balance of  l+;40r000 to be

paic i  by a ser ies of  o i - -v ieer<ly notes in the amount of  $ l -87.50 each,

unt i l  the ent i re indebtedne$s was to be paid in fu.11, which notesl ' rere

secured. by an underlying chattel mortgage in the sum of $4O,O0O; that

during the year :"95l+, the notes were pald as they matu-red; that the

toiaL amount received by the partners during such year was in the sum

of $14 r5oa; that  d.ur ing the year I955r dD ao-di t iont .L $7 r87J was col-

lected; that ,  however,  on the fai lure of  the purchasers to cont inue

payments tn L956, the chattel  mortgage vras foreclosed and the business
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reposse$sed by  the  par tners ;

Q) That each of the partners herej.n individually f i" led

returns of lncome under Article l-6 of the Tax Lar^r for the year L95l+t

that  in addi t ion thereto the copartnership f i led an unincorporated

buslness tax partnershi-p return completi-ng the unincorporated business

tax portion of the return; that atta-ched to such return vras a schedule

showing retlrrn of net ca"pital gain or l-oss of the partnership for lrer-

sonal  income tax purposes; that  reported on such schedule was a net

capi ta l  gain of .  : : i :22rI95.32, r^ ih ich amount represented the total  net

prof i t  (on an accrual  oasis)  i i rom the sale of  the partnership;  that

this amount was not i-ncl-ucied in the income from the business on the

unincort :orated busi-ness ta>l  return and no tax vras,  therefore,  paid by

the partnershi ,o on such orof l t  or  gain;  that  thereafter,  an assessment

vras i -ssued (A.ssessmcnt iVo. b-87786) assessing unincorporated business

taxes on the ground that the profit on the saLe of the brisiness con-

st i tutes business income and is requireci  to be incl-uded with the oper-

ating i-ncome in computation of the uni-ncorporated business tax;

(3 )  That thereafter the partnership i i led a.n appl icat ion

for revlslon or refu,nd together v,.ith what ou.rports to be an amended

return including in such return a portion of such profit from the sai-e

of the buslness ets business income on an i -nsta] lment oasis (al though

the enti-re profit was prevj-ously reportecl as set forth in finding of

fact  (Z) above on an accru.al  basis as a capl ta l  gain for  personal  in-

come tax  purposes) ;

( lu)  That on Sentember f  ,  1958, the appU.cat j -on for revi .s ion

and refund was denied; that  on December 5,  L95B' more than pC days

after the mai l ing of  such denial  of  the taxpayerst  appl icat ion for

rerrislon and refund, (rr 'hich 90-ciay period is prescrj-bed by Section

37b of the Tax Larv) the taxirayers filed a formal- eeriand for a

hear ing;

Upon the foregoing and al l  the evidence presented herein,
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the State Tax Commission herebY

D.r:iTiiitl'f ii!.S:

(A) That the taxpayers failed to fi le a timely demand for

a hearing within !O days from the date of' the mailing of the applica-

t ion for  revis ion or refund as prescr ibed by Sect ion 371+ of  the Tax

Law;

(g) That the gain real- ized on the sale of  the business was

ordinary inconte der ived from the sale of  the assets used in the t rade

or businessl  that  such incone was required to be included in the income

of the business pursuant to Sect ion 366, subdiv ls ion d of '  the Tax Lawl

(C) That s ince the prof i t  on the sale of  the business was

re-corted by the partners for personal income tax purposes for the year

LgSl+ on the accrual  basis,  such accrual  basis was requlred to be repor-

ted for unincorporated business tax purposes there is no provis ion in

the Tax Law authorizing a subsequent election to change the basis from

an accrual to an i-nstallment basis on the same transaction for the same

taxabl-e year; that an election having been made to report on an

accru.al basis for the year Lg5br ro election can subsequently be made

to report such transaction on a.n i-nstal-lment basis for the same taxaole

year;

(D) That,  accordingly,  the addi i ional-  taxes assessed against

the partnership for l-g5t+ pi-irsuant to Article 1o-A of the Tax Law are

correct and are legaliy dr.re and ovrlng and the taxpayers are not en-

tit leci. to any revision or ref'und o1' the taxes assessed' and/or paid

under such articl-e for the year L95l+.

Dated: t i lbany, New York, thi, SloA day of Q-.'-.qr--' l 'e-o-
q"Q:"- t  - -V3," . ,  3 t t tq72)
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