STATE OF NEW YORK /% ) 7
STATE TAX COMMISSION

In the Matter of the Petition

.

of

AFFIDAVIT OF MAILING
Nathan Katz & Max Kramer OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or

a Refund of Unincorporated Business .,

Taxes under Article(s) 16-A of the

Tax Law for the (Year(s) 1954 :

.o

State of New York
County of Albany

Martha Funaro s being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 4th day of January y 19 71, she served the within
Notice of Decision (or Determination) by (certified) mail upon Nathan Katz
& Max Kramer (representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: Joseph Schnierer

Nelson & Nelson
570 Seventh Avenue

New York, New York
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

4th day Of January ] 197 lo ‘i tlv{ /4 x{ \__/L e N \ C. /"LVV/‘:'H’/

Q{Lu«,» ¢ %7 Zz/%//(??y
/\J/




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
: AFFIDAVIT OF MAILING
Nathan Katz & Max Kramer OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Article(s) 16-A of the
Tax Law for the (Year(s) 1954 :

State of New York
County of Albany

Martha Funaro » being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 4}, day of January s 19 73, she served the within
Notice of Decision (or Determination) by (certified) mail upon Nathan Katz

& Max Kramer (representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: Nathan Katz & Max Kramer

730 Grand Concourse
New York, New York

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

4th day of January y 1971 %Z%L%—/ fc(/r%/u7
\\\OA&/GK:_{, /(/ ”cm D:Tﬂﬂ?:
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STATE OF NiW YORK
STATE TAX CCMMISSION
IN THE MATTER OF THE APPLICATICNS OF
NATHAN KATZ AND MAX KaAMEK : | o
: gm0 g o LT
INDIVIDUALLY AND AS CO-PARTNERS D/B/u : jbt 72i/\//Aﬂﬁ////0/V
THE FIkM STYLL AND NAM: GF BON bON :
SWbET SHOPPE FO REVISION OK REFUND OF
UNINCUKPCRATED BUSINGSS TAXES UNUER

ARTICLE 16-A UF THE TAX LAW FOR THE
YEAR 1954
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The above named partnership having duly filed an application
for revision and refund under Article 16-A of the Tax Law for the
calendar year 1954 and a hearing having been held in connection there-
with on February 5, 1963, at the office of the State Tax Commission,
80 Centre Street, New York, New York, before Martin Schapiro, hearing
officer, of the Department of Taxation and Finance; at which hearing
the partnership anveared by and was represented by Joseph Schnierer
of the firm of Nelson & Nelson, accountants and auditors, 570 Seventh
- Avenue, New York, New York, and the record having been duly examined
and considered, the State Tax Commission hereby finds:

(1) That prior to and during the year 1954, the copartner-
ship operated a business in New York; that on July 2, 1954, the
business together with all its assets was sold for a purchase price of
$50,000, $10,000 to be paid in cash and the balance of $40,0C0 to be
paid by a series of bi-weekly notes in the amount of $187.50 each,
until the entire indebtedness was to be paid in full, which notes were
secured by an underlying chattel mortgage in the sum of $40,000; that
during the year 1954, the notes were paid as they matured; that the
total amount received by the partners during such year was in the sum
of $14,500; that during the year 1955, an additionzl $7,875 was col-
lected; that, nowever, on the failure of the purchasers to continue

payments in 1956, the chattel mortgage was foreclosed and the business




repossessed by the partners;

(2) That each of the partners herein individually filed
returns of income under Article 16 of the Tax Law for the year 1954;
that in addition thereto the copartnership filed an unincorporated
business tax partnership return comovleting the unincorporated business
tax portion of the return; that attached to such return was a schedule
showing return of net capital gain or loss of the partnership for per-
sonal income tax purposes; that revorted on such schedule was a net
capital gain of #22,195.32, which amount represented the total net
profit (on an accrual vasis) from the sale of the partnership; that
this amount was not included in the income from the business on the
unincorporated business tax return and no tax was, therefore, paid by
the partnershio on such vrofit or gain; that therealfter, an assessment
was issued (Assessment No. B-237786) assessing unincorporated business
taxes on the ground that the profit on the sale of the business con-
stitutes business income and is required to be included with the oper-
ating income in computation of the unincorporated business tax;

(3) That thereafter the partnership filed an application
for revision or refund together with what vpurports to be an amended
return including in such return a portion of such profit from the sale
of the business as business income on an installment oasis (although
the entire profit was previously reported as set forth in finding of
fact (2) above on an accrual basis as a capital gain for personal in-
come tax purposes);

(4) That on Seoptember 4, 1958, the application for revision
and refund was denied; that on December 5, 1958, more than $9C days
after the mailing of such denial of the taxpayers' application for
revision and refund, (which 90-day period is vrescribed by Section
374 of the Tax Law) the taxpayers filed a formal demand for a

hearing;

Upon the foregoing and all the evidence presented herein,
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the State Tax Commission hereby

DETEAMINES:

(A) That the taxpayers failed to file a timely demand for
a hearing within 90 days from the’date of the mailing of the applica-
tion for revision or refund as prescribed by Section 374 of the Tax
Law;

(B) That the gain realized on the sale of the business was
ordinary income derived from the sale of the assets used in the trade
or business; that such income was required to be included in the income
of the business pursuant to Section 386, subdivision d of the Tax Law;

(C) That since the profit on the sale of the business was
revorted by the partners for personal income tax purposes for the year
1954 on the accrual basis, such accrual basis was required to be repor-
ted for unincorvorated business tax purpcses there is ne provision in
the Tax Law authorizing a subsequent election to change the basis from
an accrual to an installment basis on the same transaction for the same
taxable year; that an election having been made to report on an
accrual basis for the year 1954, no election can subsequently be made
to report such transaction on an installment basis for the same taxable
year;

(D) That, accordingly, the additional taxes assessed against
the partnershio for 1954 pursuant to Article lo-A of the Tax Law are
correct and are legally due and owing and the taxpayers are not en-
titled to any revision or refund of the taxes assessed and/or paid
under such article for the year 1954.

Dated: Albany, New York, this g/ oA day of Quap~Aas— 1974.
IAs~Aaie G I1970
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