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STATE

In the l'latter of the Petition
:

of

ELLINAR JORGENSEN
:

For a Redetermination of a Deflciencv or
a Refund 66Unincorporated BusinSss .
Taxes under Articte(s) 23 of the
Tax Law f.or the (Year(s) f  96t and 1962. '

Sworn to before rne this

l3thday of January , L97L
t  , / . / '  J ' -  , ,' 
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APFIDAVIT OF MAITING
OF }IOTICE OF DECISION
BY (CERTTFTED) ttArr

OF NEW YORK
TAX COMI.{ISSION

-l
Y,:'-l'r ( .'t'

,,n
(  , " !

State of New York
County of Albany

Linda Wilson r being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

ager and that on the l3thday of January , Lg 7L, she served the within

Notice of Decision (or Determination) by (certified) mall upon ELLINAR

JORGENSEN (representative of) the petitioner in the wlthin

proceedingl by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr- Ellinar Jorg;ensen
77A6 Colonia l  Road
BrooklYn,  New York LI2O9

and by deposlting sane enclosed in a postpaid properly addressed wrapper {n a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

Ttrat deponent firrther says that the said addressee ie the (representative

of) petitloner herein and that the address set forth on said wrapper is the last

known address of the (repreeentatl.ve of the) petitloner.
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.STATE OF N[h' YORK
STATE TAX COMMISSION

In the Matter of the Petition
:

of

ELLINAR JORGENSEN
:

For a Redeter:nination of a Deficlency or
a Refund of Unincorporated Business
Taxes under Article(s) 23 of the
Tax law f.or the (Year(s) 196f and 196].

State of New York
County of Albany

Linda Wilson o being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agel and that on the 13th day of Januarv , 19 7L1 she served the within

Notice of Decision (or Determinatton) by (certified) mail upon ELLINAR

JORGENSEN (representatlve of) the petitioner in the wlthin

proceedin$r by eneloeing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr. Robert J. Stapleton
133 Plandome Road
Manhasset, New York 110:i0

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of ilew York.

That deponent firrther says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said wrapper is the laet

known address of the (representatlve of the) petitioner.

Sworn to before rne this

AFFIDAVIT OF MAIIII.IG
OF TOTICE OT I}ECISIO}T
BY (CERTIFIED) HAIT,

13f{rday of January ,  L97L
' / ' /
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S'II,TE OF NEW YORK

STATtr TAX CO}O{TSSION

fn t .he Mat l ,er  o f  the Pet i t 1 0 n  2

o f

ELLINAR JORGENIJEN

fo r  a  Rede tenmina l ; i on  o f  a  De f i c i ency
o r  f o r  Re fun< l  o f  Un inco rpo ra ted  Bus iness
Taxes under  Ar . i , ic le  23 c f  the Tax Law
f  o r  t he  yea r , s  I ?6 I  and  n6Z .

DECIS ION

Pe t i t i one r ,E l l  i na r  Jo rgensen ,  has  f  i l - ed  a  pe t i t i on  f  o r "  r ede te r -

m ina t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f  un inco rpo ra ted  bus iness

taxes  under  A rN ic le  23  o f  t he  Tax  Law fo r  t he  yea rs  1951  and  1962

( f i 1e  #2 -8261+23 \ ) .  A  fo rma l  hea r ing  was  he ld  be fo : re  Fnanc is  x .

Boy lan ,  Hear i . ng  O f f i ce r .  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

B0  cenb re  s t r ee t ,  New  Yo : : k ,  New  Yo rk ,  on  Ap r i l  T ,  l g7o  a t  1 :30  p . r r .

Pe t i  b i one r ,E l l i na r Jo rgensen ,  appea red  by  Robe r t  J .  - q , t ap le ton ,  Esq .

Tne  rncone  Tax  Bureau  appeared  by  Edward  H .  Bes t ,  Esq .  ( so lomon

S ies ,  Esq .  o f  counse l ) .

FINDINGS OF FACT

1 .  Pe t i t i one r rE l l i na r : Jo rgensen ,  and  h i s  w i f  e  f  i l ed  . i o i nN

New Yor .k  Sf ,a l ,e  Income Tax Resident  Returns for  the Jreens I )6 I  and

L)62 .  He  d id  no i  f i l e  any  un inco r "po ra re i i  bus iness  t ; ax  re tu rns  f  o r .

the years 1961-  and L, )6?- .

2 ,  0n  Sep rsm is r  13 ,  I ) 65 ,  t he  I nco rne  Tax  Bu ree iu  i s sued  a

sba te rnen t  o f  aud i t  changes  aga ins t  pe i i  t i cne r ,  E1 l i n : r r Jo rgensen ,

imnos ing  un inco rpo ra ted  bus iness  taxes  upon  fhe  i ncome rece i ved

by  h im  f r cm h i s  ac t i v i t , i es  as  a  sa lesman  du r ing  1951-  and  l g62  upon

the  g ro r :nd  tha f ,  h i s  sa les  ac t i v i t i es  cons t i t u ted  the  ca r ry ing  on

o f  an  un inco rpo rabed  bus in rsss  i n  acco rdance  w i th  the  p rov i s ions

o f  A r t i c l e  23  o f  t he  Tax  La r ^ r ;  and ,  BCco rc l i ng l y ,  i s sued  a  no t i ce  o f

de f i c i ency  t he re fo r  i n  t ho  sum o f  $ f f lO .5 : .
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3 '  P e n - i i i t n a ? ' , E I I i n a r J g r . q e n s e n ,  w a s  a  w i r e  a . n d  r o p e  s a l e s m a n .

He L 'op ; "eson l  ed  l - .h : "ec  un t : { f  i . l . i a iec l  f  i -  l ' rns r  i .n  the  sa le  o f  w i re  and

rone.  ' l "ho  i ,  le rns  so l  c l  by  h i rn  f  o r  eac :h  f  j - : r r r  ' , , re re  non-ccmpel i - * , i ve .

H e  d i d  n c t  h a v e  6 r  b r r s  i r i . € : s s  i  e l e n h o n e .  I I e  < l i d  n o . t .  h a v e  h i s  o w n

b u s i n e e ; s  c x l : d s ,  o r r  J a n u a r y  ?  j ,  1 ' ? 6 1 .  t ' h e  r n c : o m e  T a : , ;  B u r e a u  a s s e s s e c

un inc 'o r i :o : .n . i  e r l  l " rus  iness i  taxes  aqa ins l :  h i r , r  f  o r "  t  he  year  L15)  on

s u t r s t a n i i a l l . y  l h e  : i r n m e  . f l a c t s ,  a s  i n  1 , h e  , i n s t _ a n . t -  o a s g .  O r r  J U n e  6 .

l?61 .  a f  + -Br : '  an  in f  , : r rna l  r ron f ,e rence r . l i l n  r6*  1a ; ipayer - r  i -he  rncome

i a : r  B r r r e a u  c e r l c e  1 - l . e d  a n i  w i  t ; h d r e u  t h e  a s s e s r s r n e n r . .

l + .  D u : ' i n q ' - h e , .  l , " o t r , ; !  1 ? 6 1  a n c l  L ] 6 ? ' r h e  f . i . r " m s  f o r  w h o r n  p e r i t i o n e r ,

i l l l i n a r i o r ' f l e n s e n ,  s o l C '  n e r c h a n d i s e  c 1 i c 1  n c r l  w i j ; h h o l r j  l l e c l e r a l  o r  N e w

York  I i l ; * : fe  income l ' , i r , ' , -es  o r  soc ia l  secur , j t , y  i .a : :es  anr l  c l id  nor  pay

unemrrl . .o)runen1',  j . ; igur"anc.e cr" vrorkrnen t  g conpr:rnsa i , ion insur.anee on his

b e h a l f  .  I t e  w s  s  n o '  r e i m b u r s e C  f  o r  a n y  o f  h i  s  e x p e n s e s  .  H e  d i d  n o t

r e e e i v e  &  c r a r c  a p : a i n s " f ,  e n : m m i . e s i o n s .  C n  h i s  i ? 6 1  a n c i  1 9 5 2  f e c l e r a l

a n i J  N e w  Y o r - ' k  S i a l : e  i n c o n e  t . a x  r e l : u r n s ,  h e  d e c l u c l  e d  b u s i n e s s  e x p e n s e s

i n  c o n r : e c  ! . i  o n  w i l . h  h i s  s a l e s  s . c i  i r , ' i  l . i e s .  T h e  f  i r r n s  d i d  n o +  e x e r c i s e

g n ; ' I  c c n i , l ' o l  c t r e r  h i m  w i i h  r e s p e c t  i ; o  f i m e  s p e n i  o r  m a n n e r  a n d

m e a r l s r  c { -  e f f e c ' l - n g  s a 1 e s .  H e  m a i n l . a i n e c i  a n  o f f j . c e  1 n  h i s  h o m e  w h i c h

h e  u s e d  f o r  b u s i n e s : : ' i  p u r p o $ e s i ,  i n  a d , d i ' : i c n  t o  r h e  d i , s p l a y  o f

m e r c ' h a n d i s e  e n . d  - h e  s t ; o ; , a f i e  o f  r e r : o r d s .

CONCLUSIONS OF LAW

A.  Tha t  t he  i ncome rece i ved  by  pe f  i  t  i one r ,  E l l - Lna rJo rgensen  !

fz 'om 1.he i  i rms he represenf  ed dur ing |he years l  L ,?61-  and 196?

con$ . t  i f  u i e i .  t ' e c i e iD l  s  f : - c i n  h . s  r egu la r  bus iness  o f  se l l i ng  w i re  and

FOl ]o anc] ,  r ro '  ecmpensaf  ion as an empio; 'ee exemp+ f ron i  the imposi t ion

c f '  un i . nco r ' no ra ted  bus  i . ness  t ' a : : es  i n  aecc rCance  w i t , h  t he  rnean ins  and

in+ .en t  o f  Sec l , i on  ?C l (b )  o f  t he  Tax  Law .

t s .  i i l ha i  t he  a . f o resa iC  ac t i v i t  i e s  o f  pe t ; i  t i one r ' ,E l l i na r Jongensen ,

r i t r r -  i  r , c :  f  ho  . r6? r : J  l ' 161  an r i  l "  ] 62 ,  cons t i  t , u ted  the  ca r l y i nq  on  o f

an  un inco : ' . ' po ru t ,ed  bus iness  and  h . i s  i nccme de l i ved  + 'he re f rom was
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sub  j ee . f  t c  un incoy 'no : . : : 1 ,ed  bus iness  l -a res  i n  aeeorda r rce  w i  f  h  i he

mean inq  en i  i . n t , en i - ,  o f  Sec i i on  7A3  o f '  r he  Tax  Law.

C .  Tt ra i  t ,he f  ncome Tax Bure{auts determinai , icn af  ter"  an in f  ormal

con f  e rcnce  t -h r r  t ,  i ; he  pe l i  t . i o r i e r ,  E l l i na rJo r ' 5 rensen ,  was i  no t  1 ieb le  f  o r

un inc .o l "D { f  l - i e }ed  bus iness  1 .a , : ; es  f  o : :  i  he  ye f i r  l J59  i s  no1 ,  l l es - , ] ud i ca ta  to

i l e r : i ; - r i r n  by  t ; he  S t , a l e  ' l a x  Commiss i cn  on  i den l i ea l  f e t c t , s ,  t ha i  he  i s

I i ab le  f o r  L rn i nco roo ra i , ed  bus1ness  t a> :es  f o r  t he  ye i i r s  1?61  and  : . 962 .

Sundbe rs  v  Mu rq .h l i "  39  M isc ,  2d  967 ,  ? l+?  N .Y .S .  ?d  3? ' : )  (Sup .  C t . ,

; ; ; , . ' ,6r).

D.  ' l ha t  i he  pe i , i f i on  o f  E l t i na r Jo rp iensen  f o r  a  r ede te rm ina i i on

i : f  & def  i r :  i  enc '  ; , '  o l :  f  o : :  ; 'e fund c i f  u l incor .p<;r : r 'eC bus Lness t 'a , ' res under

Ar .1 ic le  ?3 o. f  t .he Tr i , -c  Law for  ihe J 'eors i  1?51 and I ) l ;?  is  denied,  and

1 .he  nc i  i ce  o i  de f  i c i €ne ; , ,  i s sue .C  An r i l  l l  ,  1966 ,  &Ba  i ns ' , ;  pe i i r i one r ,

E l l i na r , f o rqens ien .  j - s  sue t . a j - r r ed .

DATED: Albnny, Ner^i l fork
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