
STATE OF NNW YORK
STATE TAX COMHISSION

In the llatter of the Petition
:

of

ROBERT ISEAR & NANCY ISEAR:

:
For a Redetermination of a Deflciency or
a Refund of Unincorporated Busihess
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1965, L966 a4d L967

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Finance, over 18 years of

age'  and that on the 28thday of December ,  19 7l  she served the withln

Notice of Decision (or Determinat ion) by (eert t f ied) mal l  upon Robert  Isear &

Nancy  Isear
(representatlve of) the petitione:: in the wlthin

proceedin$, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as foLlows: Robert  Isear & Nancy Isear
22 Fernc l i f f  Road
Scarsda le ,  New York  10 : tB3

and by deposlting same enclosed in a postpald properly addressed rorapper ln a

(post office or official deposLtory) under the exclusive care and custody of

the tlnlted States Post Offlce Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitLoner herein and that the addrees set forth on said h'rapper is the laat

known address of the (repreeentatlve of the) petitioner.

AFF]DAVIT OF MAILING
OF HOTICE OT DECISION
BY (CERTTFIED) MAIL

Sworn to

28th  day

before

of

rne this

December
't 

(



STATE OF I.IEW YORK
STATE TAX COMI.{ISSION

In the Matter of the Petition

of

ROBERT TSEAR & NANCY rSEAR :

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business.
Taxes under Art icle(s) ZS of the
Tax Law for  the (Year(s ;  1965,  J-966 and 1967.

AFfIDAVIT OF MAILING
OF NOTICE OT DECISION
BY (CERTTTTED) }U[IL

State of New York
County of Albany

Rae Zimmermar-r,being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel end that on the 28th day of December ,  19 71, she served the wlthin

Notice of D,ecision (or Determination) by (certtfied) mair upon Harry c.
shuster 

(representat ive of)  the pet i t loner in the wlthin

proeeedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Harry C. Shuster
51 Chambers Street
New York, New York 10007

and by deposlting same enclosed in a postpald properly addressed wrapper in a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitioner herein and that the address set forth on sald wrapper is the lact

known address of the (representatl.ve of the) petitioner.

Sworn

2 B t h

to before rne this

day of December /''4-, -7-tt .74.'a-l''-->--7->'\4L-----



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ROBERT ISEAR & NA}TCY ISEAR

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  1965 ,  1966  and  1967 .

DECISION

Pet i t ioners,  Rober t  Isear  and Nancy Isear ,  have f i led a

pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of

unincorporated business tax under Art icle 23 of the Tax Law for

t he  yea rs  1965 ,  L966  and  L967 .  (F i 1e  No .  8431 f711 ) .  A  f o rma l

hear ing was held before PauI  B.  Coburn,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commiss ion,  B0 Centre Street ,  New York,

New York ,  oo  Ju Iy  L6 ,  L97L ,  d t  10 :30  A .M.  Pe t i t i one rs  appeared

by Harry  C.  Shuster ,  C.P.A.  The Income Tax Bureau appeared by

Edward  H .  Bes t ,  Esq . ,  (A lbe r t  J .  Ross i ,  Esq .  ,  o f  Counse l )  .

ISSUE

Did pet i t ioner ,  Rober t  Isear 's ,  act iv i t ies as a photographer

and a photographic consultant during the years 1965, L966 and L967

const i tu te the pract ice of  a  profess ion?

FINDINGS OF FACT

1.  Pet i t ioners,  Rober t  Isear  and Nancy Isear ,  f i led New York

State income tax res ident  re turns for  the years 1955,  L966 and 1967 -

Tl lrey did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .

2.  On February 24,  1970,  the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioners, Robert Isear and Nancy

Isear, imposing unincorporated business tax upon the income received

by pet i t ioner ,  Rober t  Isear ,  f rom his  act iv i t ies as a commerc ia l
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photographer during the years 1965, L966 and 1967 eind accordingly

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $1 ,825 .84 .

3.  Pet i t ioner ,  Nancy Isear ,  was nei ther  employed nor  engaged

in an unincorporated business dur ing the years L965,  1966 and 1967.

4.  Dur ing the years 1955,  L966 and 1967,  a substant ia l  por t ion

of  pet i t ioner ,  Rober t  Isear 's ,  income was der ived f rom tak ing

photographs for large corporations. These photogrerphs were usecl

by them in connection with their public relations eict ivit ies. I Ie

a lso advised them on how best  to  cover  subjects ,  what  medium to

use, and how the photographs might be best used in the layouts of

publ icat ions.  He was paid on a f  ee basis .  The negat ives becam<>

the property of the cl ients. The balance of his income was derived

from taking photographs for advert ising purposes.

5. Petit ioner, Robert Isear, commenced his cerreer in photography

in l-942 as a Sergeant in the Army Air Force. He became a photoqJraphic

of f icer :  wi th  the rank of  major .  He d i rected the act iv i t ies of  the

Eiqhth Air Force photo section in ftrgland and Europe. He worked as

a free-lance photographer for a number of different magazines after

the war .  He was p ic ture edi tor  o f  Business Week Magazine f rom:L952

to 1960. He has worked as a photographer and photographic consultant

for  magazines and corporat ions s ince 1960.

6.  Dur ing the years 1955,  1966 and L967,  over  90% of  pet i t ioner ,

Robert Isearts, income as a photographer and photographic consu.Ltant

was der ived f rom personal  serv ices rendered.  Capi ta l  was not  a

mater ia l  income producing factor .

7 .  Pet i t ioner ,  Rober t  Isear ,  made char i tab le contr ibut ions of

$340.00 in  1965 and $367.00 in  1966.  The computat j -on of  un incorpor-

ated business tax set forth in the Statement of Aucli t  Changes dated

February 24,  1970,  d id  not  g ive h im credi t  for  Lhese char i tab le

contr ibut ions.
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CONCLUSTONS OF LAW

A- Tt rat  the act iv i t ies of  pet i t ioner ,  Rober t  Isear ,  ds a

commercial photographer and phoLographic consultant during the

years 1965,  L966 and L967,  a l though requi r ing specia l  knowledge

and exper ience,  d id  not  const i tu te the pract ice of  a  profess ion

exempt from the imposit ion of the unincorporated business tax

in accordance with the meaning and intent of section 703 (c) of

the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Rober t  Isear ,

dur ing the years 1955,  1966 and L967,  const i tu ted the carry ing on

of an unincorporated business and his income derived therefrom was

subject to the unincorporated business tax in acco:rdance with the

meaning and intent of section 7O3 of the Tax Law.

C. Tkrat since petit ioner, Nancy fsear, was not engaged in an

unincorporated business dur ing the years 1965,  1966 and 1967,  she

was not  l iab le for  un incorporated business tax for  sa id years.

D.  That  pet i t ioner ,  Rober t  Isear ,  is  ent i t led to  a deduct ion

for  char i tab le contr ibut ions in  the sum of  $340.00 for  the year

1965  and  $367 .00  fo r  t he  yea r  L965 ,  s inee  sa id  con t r i bu t i ons  were

not in excess of 5% of the amount by rarhich his unincorporated gross

income exceeded the sum of tr is unincorporated business deductions

computed without the benefit  of any deduction for charitable con-

tr ibutj-ons in accordance with the meaninq and intent of section

706 ( f  )  o f  the Tax Law.

E.  That  the pet i t ion of  Rober t  Isear  and Nancy Isear  is

granted to the extent of cancell ing the Notice of Deficiency issued

February 24,  1970,  ds against  pet i t ioner ,  Nancy Isear ,  and of

reducing pet i t ioner ,  Rober t  Isear 's ,  taxable bus in 'ess income for

the  yea r  1955  f rom $9 ,58 I .25  to  $9 ,24 I .26  and  fo r  t he  yea r  1966

f rom $13 ,793 .68  to  $13 ,426 -6a  and  o f  reduc ing  the  un inco rpo ra ted



4 -

bus iness  tax  due  fo r  t he  yea r  1965  f rom 9383 .25  to  9369 .65  and

for  the year  L966 f rom $551,75 to  $537.O7,  and the Not ice of

Def ic iency issued Eebruary 24,  1970,  ds against  pet i t ioner ,

Rober t  f sea r ,  i s  reduced  f rom $1 ,825 .84  Lo  $1 ,789 .95  toge the r

with such interest as may be due from February 24, I97O, and,

except  as so granted,  the pet i t ion is  in  a l l  o ther  respects

den ied .

DATED: Albany, New York
/-Lca-7 ztJt-<- .a F, I V7/

STATE TAX COMMISSION

h-ijr^, lG-^^^ /
COMMISSIONER

COMMISSTONER


