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STATE OF I{EW YORK
STATE TAX COMI.IISSION
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For a Redetermination of a Deficiency or
a Refund of Unincorporated Businbss.
Taxes under Art icfe(s ) 23 of the
Tax Law for the (year(s 1 L962 '  1963, .

L964  and  1965 .

State of llew York
County of Albany

Linda Wilson , being duly swornl deposes and says that

she is an enployee of the Department of Taxation and Finance, over 18 years of

agel and that on 1ys24Lh day of August ,  L91I,  she served the within

Notice of Decision (or Determination) by (certified) mail upon MILTON GOTTLIEB

(representative of) the petitioner in the wlthin

proeeedin8r by encloeing a true copy thereof in a securely sealed postpaid

wrapPer addressed as follows: MiIton Gottlieb
562 Windsor Street
Westbury, New York 11590

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of ilew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitioner herein and that the address set forth on said rn apper is the laet

known address of the (representatlve of the) petitLoner,

Sworn

24th

. l  r ,  . . t

to

day , l g 7 l



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

MILTON GOTTLIEB

for  Redeterminat ion  o f  Def ic iency  or  fo r
Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Y e a r s  1 9 6 2 ,  1 9 6 3 ,  L 9 6 4  a n d  1 9 6 5 .

DECISION

Pet i t ioner ,  Mi l ton Got t l ieb,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iencv or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the vears L962,  1963,  L964 and

1965.  ( l ' i le  mo.  48O7346e) .  A formal  hear ing was held before PauI  B.

Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

B0  Cen t re  S t ree t ,  New York ,  New York ,  o r r  Ap r i l  20 ,  797 l ,a t  9 :15  A .M.

Petit ioner appread pro se. The Income Tax Bureau appeared by

Edward  H .  Bes t ,  Esq . ,  (A lbe r t  J .  Ross i ,  Esq .  o f  Counse l ) .

ISSUE

f .  D id  the  se l l i ng  ac t i v i t i es  o f  pe t i t i one r ,  M i l t on  Go t t l i eb ,

du r ing  the  yea rs  L962 ,  L963 ,  1964  and  196 \  cons t i t u te  the  ca r ry ing

on of  an unincorporated business?

FINDINGS OF FACT

1

Sta te

and a

He did

.  Pet i t ioner ,  Mi l ton Got t l ieb,  and h is  wi fe  f i led New York

income tax res ident  re turns for  the years 1962,  1963 and 1964,

New York State combined income tax return for the vear 1965.

not  f i le  un incorporated business tax returns for  sa id years.
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2 .  On  Februa ry  1 -9 ,196&the  Income Tax  Bureau  i ssued  a  S ta te -

ment  of  Audi t  Changes against  pet i t ioner ,  Mi l ton Got t l ieb,  imposing

unincorporated business tax upon the income received by him from

h is  ac t i v i t i es  as  a  l ad ies '  su i t  sa lesman  du r ing  the  yea rs  L962 ,

1953,  1964 and L965,  and accord ingly  issued a Not ice of  Def ic iency

in  t he  sum o f  $5 ,052 .73 .

3 .  Dur ing  the  yea rs  1962 ,  1963 ,  1964  and  1965 ,  pe t i t i one r ,

Mi l ton Got t l ieb,  was a lad ies '  su i t  sa lesman.  He represented Gino

Paol i  and severa l  o ther  unaf f i l ia ted f i rms in  the sa le of  women's

sui ts .  He so ld pr inc ipa l ly  for  Gino Paol i .  The i tems sold by h im

for  each f i rm were noncompet i t ive.  He had a wr i t ten contract  on ly

wi th  Gino Paol i .  He genera l ly  used the s tat ionery,  te lephone and

of f ices of  Gino Paol i  in  the conduct  o f  h is  sa les act iv i t ies.  He

could not  represent  other  f i rms wi thout  the consent  of  Gino Paol i .

4 .  Du r ing  the  yea rs  L962 ,  1963 ,  L964  and  1965 the  f i rms  fo r

whom pet i t ioner ,  Mi l ton Got t l ieb,  so ld lad ies '  su i ts ,  d id  not  wi th-

hold Federal and New York State income taxes and social securitv tax

from the commissions paid to him. He was not reimbursed for any of

h is  bus iness expenses.  He deducted these business expenses on h is

Federal income tax returns. They did not cover him for unemplolzment

insurance.  He was not  a  member of  the i r  pension p lans.  Gino Paol i

sold sample merchandise to him. The f irms for whom he sold merchan-

d ise d id not  exerc ise anv contro l  or  superv is ion over  h is  sa les

act iv i t ies or  techniques or  to  the t ime he devoted to  sa les,  except

to l imi t  the ter r i tory  in  which he could se l l .



3 -

CONCLUSIONS OF I,AW

A. That  the income received by pet i t ioner ,  Mi l ton Got t l - ieb,

f rom the f i rms he represented dur ing the years L962,  1963,  1964 and

L965,  const i tu ted income f rom his  regular  bus iness of  se l l ing lad ies '

suits and not compensation as an employee exempt from the imposit ion

of unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703 (b)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Mi l ton Got t l ieb,

dur ing the years 1962,  1963,  1964 and L965,  const i tu ted the carry ing

on of  an unincorporated business and h is  income der ived theref rom

was subject  to  unincorporated business tax in  accordance wi th  the

meaning" and intent of section 7O3 of the Tax Law.

C.  That  the pet i t ion of  Mi l ton cot t l ieb is  denied and the

No t i ce  o f  De f i c i ency  i ssued  Februa ry  19 ,  1968  i s  sus ta ined .

DATED: Albany, New York
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