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STATN
STATE

OF NIW YORK
TAX COMMISSION

In the llatter of the Petition

of
P ' r i l - i p  ' i i r : s c h AFTIDAVIT OT }IAIIING

OF }IOTICE OT DECISION
BY (CERTIFIED) I{AIL

For a Redetermination of a Deflciency or
a Refund of  Unincorporated Business:
Taxes under Article(i) 2l of the
Tax Inw for the (Year(s) 19b|t and 195a

State of New York
County of Albany

Cl .a i re  r \ .  Dra-v 'es , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

ager and that on the 25tl:rday of Januariz ,19 
-/1, 

she served the within

Notice of Decision (or Determinatlon) by (certified) mall upon phitip Hirsch

(representatlve of) the petiti.oner in the wlthin

proceedin$, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: l r i l f l t n H t r q - h

L67 Beach i4C' th  Street
Bel I e iiar,':or, Idelr' Yorl-,

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Poet Offlce Departnent within the State of New York.

That deponent firrther says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapper ls the laet

known address of the (representatfve of the) petl.tioner.

Sworn before me thisto

day of Ja.ni-iarl;i h ,  I 9 T L



STATE OF'NIW YORK
STATE TAX COMHISSION

In the l,latter of the Petitlon
:

of

P.nr i- ip l - i i rsclr  :

:
For a Redetermination of a Deficiency or
a  Refund o f  Un incorpora ted i  :3us iness  ;
Taxes under Art icle(s) z: of the
Tax l ,aw for the (Year(s)-  961 a,nd L9'52 2

State of New York
County of Albany

cr aire A. Draves , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agee and that on the25th day of Januarlz 1L9 7-i,  she served the within

Notice of Decision (or Determinatton) by (certified) mail upon Acrahain Spilky,

t rsq , (represerrtative of) the petitioner in the wlthin

proceedingl by enelosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Abraharn Soilk1z, Ese
l re/;aaU--Z->A
Nffik4furr&2,-.// /

and by depostting sarne enclosed in a postpald properly addressed"wrapper In a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offlce Department within the State of New York.

Ttrat deponent fiirther says that the said addressee ia the (representatlve

of) petitioner herein and that the address set forth on said xrapper is the laet

known address of the (repreaentatl.ve of the) petitioner.

Sworn to before rne this

25th day of Januarr.;

I

AFTIDAVIT OF MAITING
OF }IOTICE OT DECISION
BY (CERTTTED) l,{AIt
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STATE

STATE

rA]C COMMTSSION

OF NE}J YORK

In the Matten of the PetLtlon

of

PNruIP HTRSCH

fon a Redetermlnation of a Deficiency
or fon Refund of Unlncorporatod Busl-
ness Taxes unden Anticle 23 of the
Tax Lew for the yeans 1951- and 1962

DECISION

Petlt ioner, Phil ip Hinsch, has fi led a petit lon fon redetemlnatlon

of a deflciency or for nefund of uninconporated business taxos und.cr

Article 23 of the Tax Law for the yeans 1961 and 1952 (fi lo #2-t777168).

A formal hearing was held befone Fnancls X. Boy1an, Ileanlng 0fficer,

at the officos of the State Tax Cormrrission, BO Ccntne Stneetr New Yonk,

New Yorkr on lIaI 1[, L97O, at lo:l+5 A.U. petit ioner appeaned by

Abraham H. Spilky, Esq. the Inooms Tax Bure&u appeanod by Edwand II.

Bes t r  Esq.  (A lber t  J .  Ross l r  Esq. r  o f  counse l ) .

FINDINGS OF FACT

1. Potit lonor, Phi1lp Hlnsch and hls wife fi led Joint New Yonk

State income tax nesldent retur"ns for the years 1961 and L962. He did

not flIe any uninconporated businoss tax notunns fon the years 1961 and

1962.

2. 0n May 10r L965, tho Income Tax Buneau lssued a statement of

audit changes agalnst petlt ionen, phil ip Hlnsch, lmposing rrnJ.nconporated.

business tax upon tho income repontcd by hin as wegcs aad upon thc

income necelved by hln fnom trls activLties as a neal estatc brokrn

duning 1961 and 1962 upoo thc gnound that thesc activlt lcs constitutcd

the canryirrg on of an unl-nconponatcd busincss ln accordancc with tho

provisi.ons of Article 2l of tho Tax Law and aocondingly issucd a notice

of deficicncy thenefon ln the sum of $T85.75. The statement of audit



- 2 4

ehangcs detcnoincd that his nct profit from busi.ne ss was $il4r 126.I0

in 1951 and $19,825.00 in 1962. It also dctermined that hls taxablc

buginess income wes $613oo.BB in lg6l  end $r0,860.00 in L962. r t

funttrcn deterTnlned that the unlncorporatod, busincss tax due was $e!2.O[t

for 1961 and $1r34.L0 for L962.

3. PctLtionen, Phil ip Hinsch during tho ycars 1961 and 1962 was

a licensed ncal cstate bnoken. IIc maintaincd an officc and a busincss

telephone. However he did not hold himsclf out to the genenel public

as a dsaler in montgagcs on rcal  estate.

l+. Pebitlonen, Phil ip Hlrsch, was the sole stocktroldcn of Cobal

Ganager Inc. He managcd thc roal pnopcnty owncd by thc conporation

and neceivcd a salary fnom i t  of  $5r2O0.00 in 1961 ana $5r2OO.00 in

1962. Ho neceivcd W-2 forrns fronr it for thts lncomc. Ttrc coqporatlon

withheld social scculrity taxos but did not wlthtrold fedcral and New

York State income taxcs. Petlt ionen :reported. this iocome as wegcs on

his 1961 and 1962 Ncw yonk State income tax resldent returns.

t. Peti i lonen, Philtp Hinsch, lras the solc gtockholder of [L8

fnading Corpor.ation, Canlln Tnading Conp.r Carvel tbadlng Conp. and

Mirivell Estatosr Inc. I{e handlod the financial and collectLon

servicos fon them and managed. the neal estate and montgages owned by

ttron. rn 1961 he received $3r500.00 fnom lp8 rrading corpo:ration and

in 1952 ho recoived $5r000.00 fnom [18 Trading corponat ion,  $3r5oo.oo

from canlin Tnading corp. $5rooo.0o from carvol ltradlng conp. Brd

$trOOO.OO Mir ivol l  Estate,  fnc.  as focs fon the aforosaid eervices.

6.  Pet i t ioror3r phi l lp Hlrsch, in 196r nccoived a $zr0oo.o0
paSment fon extonding a mortgage personally hold by hln on 2-lp St.

Nlcholas Terrace.
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7. Petit lonen, Phil ip Hlrsch, concoded that $80.00 necelvcd

by hlm in 1961 and $125.00 rocelved by htn in 1962 was income

neccived fnom third panties for services ho nendered as a real

estate bnokon.

B. Potit ioner', Phl1ip l l irsch, fallod to show by docrmrontary

on other sufficient evidence that the $3,396.10 neceived by blm in

L96t from ttMeritontt was not received as a foe fon real ostate services

rendened by h im. ooNcLUSroNS OF tAW

A. That tho sum of $to,[oo.oo roceived by petit ionen, phirip

Hinsch' during the years 1961 and 1962 from cobal Ga:rage, rnc.

constituted wages as an employee exempt fnom tho impositlon of

uninconponated business tax in accondance wlth the intent end noanlng

of Section 703(b) of the Tex Law and not r.ecoipts fron his regulan

businoss of ncal estate bnokoragc and nanagemont.

B. That the sum of $erOOO.O0 noceived in the ycar 196I by

petit ionen, Phll ip Hinsch, for the extension of a montgage on

2+ St. Nicholas Tcrnace constltutcd income received by him as a

nesult of his porsonal holdlng of an i.nterost in reel property

excmpt fnom the impositlon of uninconponated business taxln accondance

with the lntent and meanlgg of Section ?03(o) of the Tax Law and not

noceipts fnom his negulan buslncss of real estate brokerage and

managemont.

C. fhat the sums of $3,500.00 neceived in the yoar 1961 and

S1l|r50O.OO neceivod in the year ].962 by petit loner, phtl lp Hirsch,

as feos fon the management of lnterests in roal estate of co:rporati.ons

wholly ownod by him constituted reoeipts from hls regulan businoss

of real estate brokenage and management and not Lncomo receivod as

an ol,nerr lcssoe on flduciary of neal- estate Ln acco:rdance with
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the meaning and intent of Section 703(e) of the Tax Law, as he

wss not the owner, lessee on fiduciany of the corporatc properties.

In Rg Schlnnnel ,sterrs Estate,  B A.D. 2d. 1BO, 186 N.Y.s.  2d,826

(3rd Dept.  A1 rg59l .

D. Ttrat the aforesaid activit ies of petit ionor, Phil lp Hlrsch,

duning the years 1951 and 1962 ln connectlon withrrMoritonrf, thc

services nondered for third parties es a neal estato bnoker and the

rranagernont senvices rendered fon wholly ownod co:rpor:atLons constltuted

the carrying on of an unincorporated business and his incone derived

thenefrom was subject to unincorporated business tax in acoordanco

with tbe rrreaning and lntent of Section JOl of the Tax Law.

E. tlhat the petit ion of Phll ip Hirsch for a redetermination of

e deficiency or for refund of unincorporated business taxes under

Antlcle 23 of the Tax taw Ls gnanted to tbe extent of reducing his

taxable business income fon the year" 1961 from $5,300.88 to $5[O.BB

and for the yean 1962 from $tO,850.00 to $61 700.00 and of neducing

tho uninconponated buslness tax due fon year 1961 from $252.0|4 to

$21.6[ and fon the yean l962 from $l+31+.1+O to $268.OO and tbe notice

of deficiency issuod May 1O, L965iB neduced to $289.61+ togethen wlth

such interest as may be due.

DATED: Albanye New York
y ' ' . , - c . a  . , - , , 1 i l  / ? ) /, J + t
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STATE TA)( CO},IMTSSION


