
STATE
STATE

OF NEH YORK
TAX COMXISSION

In the l,{atter of the PetJtion
:

of

WILLIA},I GUTTER :

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated. Busiriess.
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1961, L962 &:1953

AFTIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTTFTED) r{Arr

State of New York
CounW of Albany

Martha Funaro r being duly swornl deposes and says that

she is an employee of the Departrnent of Taxation and Finanee, over 18 years of

ager and that on the Bth day of June , Lg-lj-, she served the within

Notice of Decision (or Determination) by (certified) mail tipon William Gutter

(representatlve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol-lor{s: Wi1liam Gutter
17 Woodland Place
Great Neck, New York

and by deposlting same enclosed in a postpaid properly addressed wrapper in a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post Offlce Department withln the State of l{ew York.

That deponent further says that the said addressee ie the (representatlve

of) petitioner herein and that the address set forth on said m.apper is the laet

known address of the (representatLve of the) petitioner.

Sworn to before rne this

Bth day of June , L97L
,  , )  , , . ,

-\.c't r;/r *. "( ( ,'t I tr>z .,
I



STATE OF NEW YORK
STATE TAX COMMISSION

In the l,latter of the Petjtlon

of

WTLLTATVI GUTTER

For a Redetermination of a Deficiencv or
a Refund of Unincorporated Businbss
Taxes under Art icle(s) 23 of the
Tax law for  the (Vear(s)  1961,  L962 &.1963

State of New York
County of Albany

Martha Funaro e being duJ.y swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the Bth day of June , LSTL; she served the within

Notice of Decision (or Determination) by (certified) mall r.rpon Henry R.

Scheinkman, Esq. (representatlve of) the petitloner in the within

proceedin$, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Henry R. Scheinkman, Esq.
570 Seventh Avenue
New York, New York 10018

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Office Department withln the State of l{ew York.

That deponent further says that the said addressee ia the (representative

of) petitioner herein and that the addrees set forth on said wrapper is the laat

known address of the (repreeentatfve of the) petitioner.

Sworn to before rne this

916 day of June ,  I97I

AFFIDAVIT OF MAITING
OF IOTICE OT DECISIO}I
BY (CERTTFTED) I{AIL
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STATE OF NEW YORK

STATE TAX COI/IMISSION

In  the Mat ter  o f  the Pet i t ion

o f

WILLIAM GUTTER

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Unincorporated Business
Taxes  under  Ar t i c le  23  o f  the  Tax  Law fo r

t h e  Y e a r s  1 9 6 1 ,  l - 9 6 2  a n d  1 9 5 3 ,

DECISION

Mr.  Wi l l iam Gut ter  pet i t ioned for  a  redeterminat ion of  a

def ic iency or  for  re fund of  un incorporated business taxes under

Ar t ic le  23 of  the Tax Law for  the years L96L,  1962 and 1963.  A

formal  hear ing was held in  the of f ices of  the State Tax Commiss ion '

in  the Ci ty  of  New York on February 26,  L97O. The pet i t ioner

appeared and was represented by Henry R. Scheinkman, Esq.

ISSUE

Whether the income, derived by the petit ioner from his

activity as "manufacturers representative, " is subject to the

unincorporated business tax,

FINDINGS OF FACT

1.  The pet i t ioner ,  Wi l l iam Gut ter ,  f i led New York State

income tax res ident  re turns for  the years 1961,  L962 and 1963,

but  d id  not  f i le  un incornorated business tax returns-

2.  On October  25,  L965,  the Income Tax Bureau issued a

Not ice of  Def ic iency under  F i le  No.  3-3407A29 for  the years L96L'

L962  and  1963 ,  i n  t he  amoun t  o f  $1 ,112 .68  p lus  s ta tu to ry  i n te res t .

3,  The pe t i t ioner  t ime ly  f i led  a  pe t i t ion  fo r  redeterminat ion

of  the  de f ic iencv .



r"

- 2 -

4.  On h is  Federa l  and State income tax returns,  the pet i t ioner

descr ibed h imsel f  as a "manufacturers representat ive;  "  f i led Federa l

IO4O Schedu le  "C ' l ,  P ro f i t  f r om Bus iness  o r  P ro fess ion ;  c la imed

deduct ions f rom commiss ions received in  the amount  of  $1"5,934.28 tor

the  yea r  1961 ,  and  $18 ,881 .10  fo r  t he  yea r  1962 .  The  resu l t i ng

net  prof i t  was then shown on the State returns as "wages,  sa lar ies,

t ips,  € tc . "  on pagfe two.  Socia l  secur i ty  and income taxes are not

wi thheld hy h is  pr inc ipa ls-

5 .  The  pe t i t i one r  i s  a  d i s t r i c t  sa les  rep resen ta t i ve  fo r

the Caldwel l  Furn i ture Company of  Lenior ,  Nor th Caro l ina.  In

add. i t ion,  the pet i t ioner  represented two other  furn i ture manufactur ing

concerns.  In  a l l  cases,  the pet i t ioner  was compensated on a s t ra ight

commiss ion basis '  The pet i t ioner  emp1o1's f l  ass is tants  who were paid

on a commiss ion basis ,  and who a lso represented other  l ines of

products .  The pet i t ioner  was l is ted in  the New York Ci ty  te lephone

di rectory under  " furn i ture dealers"  in  h is  own name.

5 -  The pet i t ioner  has fa i led to  prove that  the nature of  h is

associat ion wi th  the Caldwel l  Furn i ture Company inc luded the usual

character is t ics  of  employer-employee re lat ionship.

7 . The petit ioner is not an employee 'of the Caldwell Furniture

Company.

DECISION

A.  The bus iness  ac t iv i t ies  o f  the  pe t i t ioner  fo r  the  years

L96I ,  1962,  and 1963 descr ibed as  "manufac turers  representa t ive , "

cons t i tu te  the  car rv inq  on  o f  an  un incorpora ted  bus iness ,  and the
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resul t ing income theref rom wers subject  to  the

tax .

EI

DATED:

unincorporated bus iness

The def ic iency  is  sus ta ined,  and the  pe t i t ion  is  den ied .

Albany, New York
,'1(1 f , , .e .8 ,  / / ' 7 / .

,'/

STATE TAX COMMISSION
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