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STATE OF NEt{ YORK
STATE TAX COMXISSION

| " /

WILLIANI GROGAI{

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Busrnesq
Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) 1964 :

State of New York
Counfy of Albany

Marttra Funaro ; being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 25th day of August , 19 71, she served the within

Notice of Decision (or Determination) by (certified) mail upon William Grogan

(representatlve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: William Grogan
49 Waverly Avenue
Eastchester, New York

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offtce Department withln the State of New York.

Ttrat deponent firrther says that the said addressee ia the (representative

of) petitioner herein and that the addrees set forth on said wrapper is the last

known address of the (representatfve of the) petltioner.

Sworn to

25th day

before

of

- / ,

me this

August , 197 I .



STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the llatter of the petition

of

WILLIAT\4 GROGA\] ATFIDAVIT OF MAILING
OF NOTICE OF DECISTON
BY (CERTTFTED) HAIr

For a Redetermination of a Deficiency or
a Refund ofUnincorporated Business g
Taxes under Art icle(s) ZZ
Tax law for the (vear(s) 1964

of the

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agey and that on the 25th day of Augrrst t L9 7L, she served the within

Notice of Decision (or Determination) by (certified) maLl r.lponRobert B.

G o l d b e r g ,  C .  P . A . (representative of) the petitioner in the wlthin

proceedin8r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: Robert B,. Goldberg, C.p.A.

;t1 frii;i"^I:*T3" & co'
New York,, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offlce Department withln the State of New york.

That deponent further says that the said addressee is the (representative

of) petitLoner herein and that the address set forth on said wrapper is the lagt

known address of the (representatlve of the) petitl.oner.

Sworn to

25th day

before

of

me this

August
)

, 1971.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petition.

WILLIAIVI GROGAN

for Redetermination of Deficiency or
for Refund of Unincorporated Busin.ess
Tax under Art icle 23 of the Tax Law
for  t t re  Year  1964.
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: DECISION

- l

Pet i t ioner ,  Wi l l iam Grogan,  has f i led.  a  pet i t ion for

redetermination of deficiency or for refund of unincorporated

business tax under Art j-c1e 23 of the Tax Law for the year L964.

(F i l e  No-  2B4OI24L) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion, . . ,

B0 Centre Street, New York, New York, oD February 24, L97L, ?t

10:45 A.M.  Pet i t ioner  appeared by Rober t  B.  Goldberg,  C.P.A-

The Income Tax Bureau appeared by Edward H. Best, Esq., (Albert

Ross i ,  Esq . ,  o f  Counse l )  .  I

ISSUE

I.  Did the se l l ing act iv i t ies of  pet i t ioner ,  Wi l l iam Grogan,

during the year 1964, constitute the carrying on of an unincorporated'

bus iness  ?

FINDINGS OF FACT

1. Petit ioner, Wil l iam Grogran, and his wife f i led 61 New York

State combined income tax return for ttre year 1964. He did not

f i le a New York State unincorporated business tax return for said

yea r .

2.  On September 25,  L967,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Wil l iam Grogan,

imposing unincorporated business tax upon the income received by

him as sa lesman dur ing the year  1964.  I t  a lso d isa l lowed cer ta in

business expense deduct ions,  which d isa l lowance is  not  be ing

contested by petit ioner. I t  further imposed a penalty in the

sum of  $U7.68 for  fa i lure to  f i le  un incorporated business tax

I
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returns for said year. In accordance with aforesaid Statement

of Audit Changes, i t  issued a Notice of Deficiency in the sum

o f  $1 ,061 .86 .

3.  Dur ingr  the year  1964,  pet i t ioner ,  wi l l iam Grogan,  was

a print ing salesman. He sold print ing services for Grinnel

Lithographic Co.r Inc. and J. James Slrea Sons, Inc. f trese f irms

were noL aff i l iated. The services sold by him for each f irm

were non-competit ive. He trad. no off ice or employees. He was

not a stockholder or off icer of either f irm-

4.  Dur ing the year  L964,  pet i t ioner ,  wi l l iam Grogant  s ,

se l l ing act iv i t ies on behal f  o f  Gr innel  L i thographic  Co. ,  Inc.

consisted. of sel l ing print ing services to volume print ing

aecoun ts .  He  rece i ved  a  f i xed  sa la ry  o f  $17 ,938 .91 .  New York

State and Federal income taxes and social security tax were

withheld from his salary. He was covered for workmen's com-

pensation and unemployment insurance. He was reimbursed for

h i s  expenses .  He  was  requ i red  to  Work  f rom 9 :30  A -M.  to  5 :30  P 'M '

during the week. He devoted 90% of his working t ime to the

f i rm's  af fa i rs .  His  immediate super ior  exerc ised st r ic t  contro l

and supervision over his sal-es activit ies and to the t ime he

devoted to sales. He was required to submit dai ly activity

sheets showing where, when and upon vrhom he ca11ed. He was

also required to cal l  in during the day to report tr is wtrere-

abouts. He was further required to submit expense sheets showing

in detai l  the expenses he incurred. T' l 'e f irm knew ttrat he was

also se l l ing pr in t ing serv ices for  'J .  James Shea'Sons,  Inc. ,  but

he was not permitted to cal- l  on their customers during ttre normal

working day.

5.  Dur ing the year  L964,  pet i t ioner ,  wi l l iam Grogan's

sel l ing act iv i t ies on behal f  o f  J .  James Sl rea Sons,  Inc '  consis ted

of sel l ing print ing services to other than volume print ing accounts-

He received commiss ions of  $L l - ,2gg.2O. New York State and Federa l

j-ncome taxes and social security tax were withheld from the
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commiss ions paid to  h im.  He was covered for  workmen's  compensat ion,

unemplolrment and med.ical insurance. He was not reirnbursed for his

e>(penses. On his Federal income tax return he d.educted these e>lpenses

as employee business expenses.  His  a l lowabl -e bus iness expenses for

the year  were $I ,054.74.  He d.evoted IO% of  h is  work ing t ime to the

f i - rm's  af fa i rs .  Tkre major i ty  o f  h is  sa les act iv i t ies for  the f i rm

were conducted during nonregular working hours. TLre f irm did not

exerc ise any contro l  or  superv is ion over  h is  sa les act iv i t ies or

to the t ime he devoted. to sales.

CONCLUSIONS OF I,AW

A- That the income received by petit ioner, Wil l iam Grogan,

during the year L964, from Grinnel Lithographic Co., Inc. consti-

tuted compensation as an employee exempt from the imposition of

unincorporated. business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.

B. That the income received by petit ioner, Wil- l iam Grogan,

during the year 1964, from J. James Shea Sons, Inc. constituted

income f rom his  regular  bus iness of  se l l ing pr in t ing serv ices and

not compensation as an employee exempt from the imposit ion of

unincorporated business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.

C- That the aforesaid. activit ies of pet, i t ioner, Wil l iam Grogan,

dur ing the year  L964,  oo behal f  o f  J .  James Shea Sons,  Inc.  const i -

tuted ttre carrying on of an unincorporated business and his income

derived therefrom was subject to unincorporated business tax in

accordance with the meaninq and intent of section 7O3 of Lhe Tax

Law.

D. That the petit ion of Wil l iam Grogan is granted to ttre extent

of reducing unineorporated business taxable income for the year 1964,

f rom $L7 ,768 .37  to  $2 ,863 .56 ,  and  o f  reduc ing  un inco rpo ra ted  bus iness

tax due f rom $710.73 to  $114.54 and of  reducing the penal ty  for  fa i l -

ure to  f i le  an unincorporated.  bus iness tax return f rom $f17.68 to

S28.63 and the Not ice of  Def ic iency issued September 25,  1967,  is
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reduced f rom $1,061.86 to  $229.18 together  wi th  such

as may be due from September 25, L967, and, except as

the pet i t ion is  in  a l l  o ther  respects  denied-

DATED: Albany, New York STATE TAX

e^.f';rci /?7/,

interest

so granted,

COMMISSION
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V\uLf,*. \[*tu*r..,/
COMMISSIONER

COMMISSION
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