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AFFIDAVIT OF I.{AIIING
OF NOTICE OF DECISION
sv (crnrrFrED) HArL
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OF NEW YORK
TAX COMI.{ISSION

In the l,latter of the Petitlon

of

DAVID GOLDSTEIN

For a Redetermination of a Deficiencv or
a Refund of Unincorporated Busin6ss
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s)I965, 1966 & 1967

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 25Lh day of August t Lo 7I, she served the within

Notice of Decision (or ttetermination) by (certified) mail upon David Gol-dstein

(representatLve of) the petitioner in the within

proceedinE, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: David Gold.stein
t5 Sherwood Lane
Roslyn Heights, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exelusive care and custody of

the United States Post Office Department withln the State of Nen York.

fhat deponent further says that the said addressee ie the (representative

of) petitLoner herein and that the addrees set forth on said wrapper is the lact

known address of the (representatlve of the) petltloner.
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rne this
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DECISION

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o r

DAVTD GOLDSTETN

for  Redeterminat ion of  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  1965 ,  L966  and  1967 .

P e t i t i o n e r ,  D a v i d  G o l d s t e i n ,  h a s  f i l e d  a  p e t i t i o n  f o r

redeterminat ion  o f  de f ic iencv  or  fo r  re fund o f  un incorpora ted

bus iness  tax  under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years  L965,

1 9 6 6  a n d  1 9 6 7 .  ( r i l e  N o .  7 B 7 I O O 4 4 ) .  A  f o r m a l  h e a r i n g  w a s  h e l d

b e f o r e  P a u l  B .  C o b u r n ,  H e a r i n g  O f f i c e r ,  a t  t h e  o f f i c e s  o f  t h e

Sta te  Tax  Commiss ion ,  BO Cent re  S t ree t ,  New York ,  New York  on

J u n e  1 5 ,  I 9 7 L ,  d t  1 : 1 5  P . M .  P e t i t i o n e r  a p p e a r e d  p r o  s e .  T h e

Income Tax  Bureau appeared by  Edward  H.  Bes t ,  Esq. ,  (A lber t  J .

R o s s i ,  E s q . ,  o f  C o u n s e l ) .

ISSUE

D i d  t h e  s e l l i n g  a c t i v i t i e s  o f  p e t i t i o n e r ,  D a v i d  G o l d s t e i n ,

dur ing  the  years  1965,  J -966 and 1967 cons t i tu te  the  car ry ing  on  o f

an  un incorpora ted  bus iness?

FINDINGS OF FACT

1 .  P e t j - t i o n e r ,  D a v i d  G o l d s t e i n ,  a n d  h i s  w i f e  f i l e d  N e w  Y o r k

Sta te  combined income tax  re tu rns  fo r  the  years  1965,  L966 and

1967.  He d id  no t  f i l e  New York  S ta te  un incorpora ted  bus iness  tax

re turns  fo r  sa id  Vears  -
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2.  On November 24,  L969,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  David Goldste in,

imposing unincorporated business tax upon the income received bv

h im f rom h i s  ac t i v i t i es  as  a  sa lesman  du r ing  the  yea rs  1965 ,  1966

and 1967 and accord ingly  issued a Not ice of  Def ic iency in  the

sum o f  5938 .26 -

3 .  Pe t i t i one r ,  Dav id  Go lds te in ,  so ld  supp l i es  to  shoe  and

handbag manufacturers dur ing the years L965,  !966 and 1967.  He

represented approx imate ly  seven unaf f i l ia ted f i rms in  the sa le

of these items. The items sold bv him for each f irm hrere non-

compet i t ive.  He d id not  have any employees.

4.  Dur ing the years 1965 and L966 one of  the f i rms and

during the year l-967 two of the f irms for whom he sold merchan-

d ise wi thheld federa l  income and soc ia l  secur i tv  taxes f rom the

commiss ions paid to  h im.  The income f rom these f i rms was so sma1l

that  they d id not  wi thhold New York State personal  income tax-

He hras not reimbursed by any of the f irms for expenses incurred

in  connec t i on  w i th  h i s  sa les  ac t i v i t i es .  on  schedu le  " c "  o f

his federal income tax returns he deducted expenses incurred in

connect ion wi th  h is  sa les act iv i t ies.  The f i rms for  whom he so ld

merchand ise  d id  no t  ma in ta in  anv  subs tan t ia r  con t ro l  o r

superv is ion  over  h is  sa les  ac t iv i t ies  except  to  l im i t  the  te r r i to rv

in which he could sel l .  They did not carry unemployment insurance

for  h im.  He was no t  a  member  o f  the i r  pens ion  p lans .

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  David Goldste in,
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f rom the f i rms he represented dur ing the years 1965,  L965 and

l -967 const i tu ted ineome f rom his  regular  bus iness of  se l l ing suppl ies

to shoe and handbaq manufacturers and not compensation as an

employee exempt from the imposit ion of unincorporated business

tax in  accordance wi th  the meaninq and in tent  o f  sect ion 703 (b)

of the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Dav id  Go lds te in ,

du r ing  the  yea rs  1965 ,  1966  and  L967 ,  cons t i t u ted  the  ca r ry ing  on

of  an unincorporated business and h is  income der ived theref rom was

subject to the unincorporated business tax in accordance with the

meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

C.  That  the pet i t ion of  David Goldste in is  denied and

the  No t i ce  o f  De f i c i encv  i ssued  November  24 ,  1969 ,  i s  sus ta ined .

DATED: Albany, New York
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