
STATE OP NEI{ YORK
STATE TAX COMI.{ISSION

In the Matter of the PetJ.tion
:

of

Milton Gemeiner
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated. Business:
Taxes under Articfe(s) Zg of the
Tax Law for  the ( tear(s)  1962,  Lg63,  & 1964

/777

ATFIDAVIT OP MAITINC
OF NOTICE OT DECISION
BY (CERTTPTED) HArr

State of New York
County of Albany

Martha Funaro , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 29Eh day of March r 1971 r she served the within

l{otice of D,ecision (or Deternination) by (certified) mail upon Milton

Gemeiner (representative of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in q seeurely sealed postpaid

wrapper addressed as follows: Ivlilton Gemeiner

??;3i,filn**"$",o
and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

fitat deponent further says that the said addressee ie the (representatlve

of) petitLoner herein and that the addrees set forth on said wrapper ls the lact

known address of the (repreeentatfve of the) petftLoner.

Sworn to before me this

2gthdaY of Marctr r  1921.



STATE OF I.IEW YORK
STATE TAX COMI.{ISSION

In the llatter of the Petltion
:

of

Milton Gemeiner
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business :

AFFIDAVIT OF I'{AILING
OF }IOTICE OT DECISION
BY (cERTrrrED) HAIL

Taxes under Articte(s) 23 of the
Tax Law for the (Year(s) 1962, L963 q 1964

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 29Lh day of March , Lil 1 , she served the within

Notice of Decision (or DetermLnation) by (certif:ied) mall upon Clrarles

Farber (representatLve of) the petitloner in the wlthin

proeeedin$, by enclosing a true copy thereof in il securely sealed postpaid

wrapper addressed as follows: Clrarles Farbe:r
55 John Stree'b
New York, New York

and by deposlting sane enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln lfie State of Iew York.

Ttrat deponent further says that the said adclressee ie the (representative

of) petitloner herein and that the addregs set fcrrth on said wrapper ls the last

known address of the (representatlve of the) petJ.tioner.

Sworn to before me this

2gthday of March , 1971. ;,<-*<-4-,.i)
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STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Petit ion :

o f i

MILTON GEMEINER '

for Redeterminat ion of Def ic iency or :
fo r  Refund o f  Un incorpora ted  Bus iness :
Tax under Art ic le 23 of the Tax Law :
fo r  the  Years  L962,  1963 and 1964.  :

DECISION

Pet i t ioner ,  Mi l ton Gemeiner ,  has f :L led a pet i t ion for  re-

determination of d.eficlency or for refund of unincorporated

business tax under Art icle 23 of the Ta:< I,aw for the years 1962,

1963  and  1964 .  (F i l e  No .  2eO43O69) .  A  fo rma l  hea r ing  was  he ld

before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the

State Tax Commission, B0 Centre Street, New York, New York, of l

February 25,  1971,  dt  1 : I5  P.M.  Pet i t ioner  appeared by Char les

Farber, C.P.A. The Income Tax Bureau appeared by Edward H. Best,

Esq .  (A lbe r t ,  Ross i ,  Esg .  o f  Counse l ) .

FINDINGS OF FAC:T

1. Pet. i t ioner, Milton Gemeiner, an.d his wife f i led New York

State combined income tax returns for th.e years 1962, 1963 and

L964.  He d id not  f i le  New York State unincorporated business tax

returns for  sa id years.

2.  On November : . -4 ,  1966,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Milton Gemeiner,

imposing unincorporated business tax upon his income as an inde-

pendent  sa les contractor  dur ing the years 1962,  1963 and 1964,

upon the grounds that his activit ies constituted the carrying on

of an unincorporated business in accorda:nce with the provisions

of Art icle 23 of the Tax Law. Said Statement of Audit Changes

also a l lowed a personal  income tax refunr f  o f  $69.7I  for  the year

1962, and imposed addit ional personal inr:ome tax due of $59.02

for the year 1963. These adjustments to personal income tax
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were consented to by the petit ioner. Th.e aforesaid refund was

f i rs t  credi ted against  un incorporated.  bu.s iness tax due of  S21.68

for the year 1962 and the balance credit.ed against unincorporated

business tax due for the year 1963, and accordingly a Notice of

Deficiency was issued for the years 1953 and L964 in the sum of

$899.46 on vrh ich there was a balance st i l I  due of  $841.11.

3. Petit ioner, Milton Gemeiner, wa.s a women's sportswear

salesman during the years L962, L953 and. 1964. He represented

one f i rm in  the sa l -e of  women's  spor tswe,ar .  He had no of f ice.

4. During the years 1962, L963 and 1964, the f irm for whom

petit ioner, Milton Gemeiner, sold women' s sportswear did noL

withhold Federal or New York State incon.e taxes or social security

tax from t?re commissions paid to him. It  covered him for disabil i ty

insurance. He was a member of i ts pension p1an. It  d. id. not reim-

burse him for any of his business expenses, wittr the exception of

a port ion of the expenses of trade shows. On Schedule rrCtr of his

Federal income tax return, he deducted expenses incurred in con-

nect ion wi th  h is  sa les act iv i t ies.  I t  d id  not  exerc ise any contro l

or supervision over his sales activit ies or techniques or to the

time devoted to sales, except to l imit the terri tory in which he

could se11 to the Metropoli tan New York-New Jersey area. He pur-

chased samples, hangers and sample racks from the f irm. On his

Federal and New York State income tax returns he stated his occu-

pation as "Independent Contractor-Salesman. " He hired a salesman

to sell  in the New 'Jersey port ion of his terr i tory. On these sales,

tre received. a 7/" comnLssion from the firm and paid a 6% commission

to the salesman.

CONCLUSIONS OF I.AW

A. TLrat the income received by petit ioner, l t i l ton Gemeiner,

from the f irm he represented during the years L962, 1963 and 1964,

const i tu ted income f rom t r is  regular  bus iness of  se l l ing women's

sportswear and not compensation as an employee exempt from the im-

posit ion of unincorporated business tax in accordance with the

meaning and intent of sectj-on 703 (b) of the Tax Law.
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B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Mi l ton

Gemeiner, d.uring the years 1962, l-963 an,1 1964, constituted the

carrying on of an unincorporated. business and his income derived

tberefrom was subject to unincorporated .business tax in accor-

dance with the meaning and intent of section 7O3 of the Tax Law.

C. Ttrat the petit ion of Milton Gem,einer is denied and the

Not ice of  Def ic iency issued.  November L4,  1966,  is  susta ined.

DATED, 
31#iY2. 

*?Y, Yelk STATE fAX COMMISSION
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