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In the llatter of the Petition
:

of

PETER A. GABAUER

:
For a Redetermination of a Defieienqy or
a Refund of Unincorporated Busi 'ne5g
Taxes under Art icte(s) 23 of the
Tax taw for the (Vear(s) L96L and 1952

State of New York
County of Albany

Linda wilson , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finanee, over 18 years of

ager and that on the 2lstday of January , LTTL, she served the nithin

Notice of Decision (or Determination) by (certtfied) mair upon PETER A.

GABAUER (representatLve of) the petitioner in the wlthin

proceedin{t by enclosing a true copy thereof in a securel-y sealed postpaid

wrapper addressed as follows: Mr. Peter A. GaBauer
2LO Eas t  15  S t ree t
New York, New York 10003

and by deposlting same enclosed in a postpald properly addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Departrnent within the State of New York.

fitat deponent further says that the saiil addressee ie the (representatlve

of) petitioner herein and that the address set forth on said wrapper is the Laet

known address of the (representatfve of the) petitloner,

Sworn to before me this

AFT]DAVIT OF MAITING
OF IIOTICE OT DECISION
BY (CERTTFTED) H/\IL

2J,st daY of January
1 (. . \
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STATE OF NEW YORK
STATE TAX COM}IISSION

In the llatter of the Petitlon
:

of

PETER A. GABAUER 
:

:
For a Redetermination of a Deficiencv or
a Refund of Unincorporated Busifresg
Taxes under Art icle(s) 23 of the
Tax law for the (Vear(s) 1961 and 196?

State of New York
CounW of Albany

Linda Wilson , being duly sworn, deposes and says that

she is an employee of the Oepartment of Taxation and Finance, over 18 years of

ageo and that on the 21st day of January t  L9 7L, she served the within

Notice of Decision (or Determination) by (certified) mail upon PETER A.

GABAUER (representatlve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as foI lows: Archibald U. Braunfeld, C,P.A.
270 Madison Avenue
New York, New York 10016

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official depository) under the exclusive care and custody of

the United States Poet Offlce Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitl"oner herein and that the address set forth on said wrapper is the laet

known address of the (representatLve of the) petltLoner.

Sworn to before me this

21st.  day of January ,  L9'7L

-  ) .  
' '  . -  r '  ,

AFTIDAVIT OF MAILING
OF }IOTICE OF I}ECISIOT{
BY (CERTTFTED) HArt
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STATE OF NF[d YORK

STATE TAX COMMISSTON

In the i r fa" t ter  o f  the Pet i t ion

of

PETER A. GASATJER : DECISION

for  a Redeterminat ion of  a  Def ic iency :
or  Refund of  Unincorponated Business
Taxes und.er Art icle 23 of the Tax Law :
for the Year"s 1951 and 1962

:

Taxpaye r  f i l ed  a  pe t i t i on  fo r  a  rede te rm ina t i on  o f  a  de f i c i ency

or  fon refund of  un incor"porated business taxes under  Ar t ic le  23

of the Tax Lara'. A formal hearing was held befone Francis X. Boylan,

Hear5.ng Of f i .cer ,  on Novemben 10,  J .969,  a t  the of f ices of  the s tate

Tax Commiss ion,  in  the Ci ty  of  New York.  Taxpayer  was represented

by Archibald U.  Rr .aunf  e ld ,  CpA.

FII{pINGS OF F$Cg

1.  The issue i .s  whether  the act iv i t ies of  the taxpayer  as a

salesman const i tu te the carry ing on of  an uni .ncorporated business,

2.  0n Apr i l  11,  L966 a not ice of  def ic iency under"  f i le

nturbered 2.-3706752 was j-ssued by the Department of Taxation and

Finance tota l ing $561,147 for  the year"s  1961 and 1962.

3.  Taxpayer ts  pr inc ipa ls  are the t r r ra lker-Rackl i f f  Company,

New Haven, Conneeticut and the Royal Pioneer" Paper" Box Mamrfacturing

Company' Tnc.r Philad.elphia, Pennsylvania, both manufacturers of

paper  p roduc ts .

4.  No pant icu lan houns,  d"r r t ies,  regulat ions tenr i tor ies or

d iv ls ions of  t i rne were estabLished between pet i t ioner  anr l  pn inc ipa l

companies.  The pet i t ioner  was permi t ter i  to  carry  on h is  sa les

aet iv i t ies by r , rhatever  methods he chose to  fo l low.
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5,  Pet i t ioner  was re imbursed for  par t  o f  h is  expenses by

both companies.  Taxpayer  c la imed adcl i t ional  unre imbursed expenses

sueh as t ravel  and te lephone on h is  tax : re turns.  Both companies

wi thheld taxpayer ts  earn ings,  soc ia l  secuni ty ,  income taxes,  an<l

pa,id unemplo;rment insurance on his earnings. rn addit ion, taxpayer

corrected emploJree back pay under  the fedora l  debtor  ]aw,  when

wa l - ken -Rack l i f f  go t  i n to  f i nane iaL  d i f f i cu l t i es .

6.  Pet i t ionen has fa i led.  to  pro. re that  there was d i rect ion

an<l  contro l  over  h is  act iv i t ies by e i t t rer :  pr inc ipa l  consis tent

wi th  an employer-employee re lat ionship.

7.  The pet i t ioner  was not  an emproyee of  e i ther  pr inc ipa l .

DECISTON

A. .  Pe t i t i onen ts  ac t i v l t i es  cons t i tu te  the

unincorporated business and the income received

unincorporatod business tax.

carrying on of an

i s  sub jec t  t o  t he

B'  The pet i t j .on is  denied and the def ic iency is  susta ined.

DATflD: Albany, New york

: i , '  ,  
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STATE TAX COMMISSION

{^--r-v, &/ t /,*,1-2.<-.

ISSIONER


