
STATE OF NEt{ YORK
STATE TAX COMHISSION

ln the Matter of the Petition

of

FRANKL1N R. FOOTE ATF]DAVIT OF HAILING
OF HOTICE OF DECISION
BY (CERTTTTED) I{AIL

For a Redeterrnination of a Deficlencv or
a Refund of Unincorporated Busin-ess :
Taxes under Art icle(s) ZS of the
Tax Law for  the (Year(s)  1961,  L962 & 1963

State of New York
County of Albany

Illartha Funaro , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Finance, over 18 years of

ager and that on the 28th day of December ,  L9 7 \  stre served the within

Notice of Decision (or Determination) by (eertified) mall upon Franklyn R-

Foote (representatlve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as foLlows: Franktyn R. Foote
Maxwel l  Road
Newtonvi l le,  New York

and by deposlting sane enclosed in a postpald properly addressed r+rapper ln a

(post office or official deposltory) under the exclusive care and euetody of

the tlnited States Post 0ffice Department withln the State of New York.

That deponent further says that the said addressee ie the (representatlve

of) petitLoner herein and that the address set forth on said rrrapper is the laet

known address of the (representatlve of the) petitloner.

Sworn to before me this

28th day of December , L97l
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STATE OF NEW YORK
STATE TAX COMHISSION

ln the llatter of the Petition
:

of

FRANKT,YN R. FOOTE

:
For a Redetermination of a Deficiencv or
a Refund of Unincorporated Busir iess

Sworn to before me this

28th day of December , J-97L
. ) /
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AFf]DAVIT OF MAITING
OF NOTICE OF DECISTON
BY (CERTTFTED) r{ArL

Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1961, L962 q 1953

State of Nevr York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 29iuh day of Decernber t L9 71, she served the within

Notice of Decision (or Determination) by (eertified) mail upon Arthur W.

P a g a n o ,  P . A . (representatlve of) the petitl.oner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Arthur W. pagano
Arthur W. Pagano & Sons
187 No.  A l len  St ree t
Albany, New York L22O6

and by deposlting sane enclosed in a postpald properly addressed r+rapper Ln a

(post office or official depository) under the exclusive care and eustody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitioner herein and that the addrees set forth on said wrapper is the last

known address of the (representatlve of the) petitioner.



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

FRANKL]N R. FOOTE

for  RedeterminaL ion  o f  Def ic iency  or
for Refund of Unincorporated Business
Taxes under Art ic le 23 of the Tax Law
f o r  t h e  Y e a r s  1 9 6 1 ,  L 9 6 2  a n d  L 9 6 3 .

DECISION

Pet i t ioner ,  F rank lyn  R-  Foote ,  has  f i led  a  pe t i t ion  fo r

redeterminat ion  o f  de f ic iency  or  fo r  re fund o f  un incorpora ted

bus iness  taxes  under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years

1 9 6 1 ,  L 9 6 2  a n d  L 9 6 3 .  ( F i l e  N o .  3 - 3 9 0 0 6 7 2 -  )  a  f o r m a l  h e a r i n g

was he l -d  be fore  Mar t in  Schap i ro ,  Hear ing  Of f i cer ,  a t  the  o f f i ces

of the State Tax Commission, State Campus, Albany, New York on

November  23 ,  1965 a t  10 :00  A.M.  Pet i t ioner  appeared by  Ar thur  W.

Pagano,  Pub l ic  Aecountan t .

FINDINGS OF FACT

I .  Pet i t ioner ,  Franklyn R.  Foote,  f i led New York State

unincorporated business tax returns for  the years 1961,  L962 and

1963 .  He  d id  no t  i nc lude  i n  those  re tu rns  sa la ry  i ncome o f  $9 ,600 .00

per  annum received f rom F.R.  Foote,  Inc.  dur ing each of  sa id years.

Ttre amount of the salary income for the year 1961 was in excess of

25% of  the adjusted gross income stated in  the return for  that  year .

2.  On July  12,  L965 the Income Tax Bureau issued a Statement

of Audit Changies imposing unincorporated business tax upon the salary

income received by pet i t ioner ,  Franklyn R.  Foote,  f rom F,R.  Foote,  Inc.

dur ing the years 1961,  L962 and 1963,  upon the ground that  h is

noncorporate business act iv i t ies and h is  bus iness act iv i t ies on

behal f  o f  the aforesaid corporat ion were s imi lar  in  nature and

completely intermingled and integrated in the production of income
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and therefore the sa lary  income const i tu ted a par t  o f  bus iness

receipts  of  the business regular ly  carr ied on by h im and accord ingly

i ssued  a  No t i ce  o f  De f i c i ency  the re fo r  i n  t he  sum o f  $1 ,030 .03 .

3 .  F .R .  Foo te ,  I nc .  was  i nco rpo ra ted  i n  1950 .  Pe t i t i one r

was the sole stockholder and principal off icer of the corporation.

During the years 1961 through 1953, the corporation entered into

various contracts with f irms that manufactured heating and venti lat ing

equipment. Under these contracts the corporation acted as either

a manufacturers '  representat ive or  as a jobber  or  d is t r ibutor .

Where the corporat ion acted as a manufacturers '  representat ive,

i t  received a commiss ion on sa les made.  Where i t  acted as a jobber

or distr ibutor, i t  purchased the equipment from the manufacturer

and then so ld i t  to  i ts  customers.  In  connect ion wi th  i ts  act iv i - t ies

as a d is t r ibutor  or  jobber ,  i t  leased a warehouse where in i t  main-

tained a substantial inventory of equipment for sale to customers.

Pet i t ioner ,  Franklyn R.  Foote,  inst ructed f i rms wi th  which the

corporat ion had contracts  as a manufacturers '  representat ive,  to

make commission checks payable to a noncorporate bank account

ent i t led "Franklyn R-  Foote,  speciaI " .  These commiss ions were

reported by him as the gross income of the unincorporated business.

He received a sa lary  of  $9,500.00 a year  f rom the corporat ion dur ing

the aforesaid years. Ottrer than the bank account, the unincorporated

business had no fac i l i t ies,  equipment ,  te lephone or  s tat ionary of

i ts  own.  I t  exc lus ive ly  used those of  the corporat ion and a percentage

of  such corporate expenses were a l located to  i t .

4 .  Pet i t ioner ,  Franklyn R.  Foote,  and "Frank R.  Foote" ,  the

person named in the Not, ice of Deficiency, are one and ttre same person.

CONCLUSIONS OF LAW

A- That  the act iv i t ies of  pet i t ioner ,  Franklyn

the  yea rs  1961 ,  L962  and  L963 ,  ds  an  o f f i ce r  o f  F .R .

so in tegrated and in terre la ted wi th  h is  act iv i t ies in

R- Foote,  dur ing;

Foo te ,  I nc . ,  we re

connection with
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h is  unincorporated business as to  const i tu te par t  o f  a  bus iness

regularly carried on by him and Lherefore the salary received by

him for  serv ices as an of f icer  o f  the corporat ion was not  exempt

from the imposit ion of unincorporated business tax in accordanee

with the meaning and intent of section 703 (b) of the Tax Law.

B.  Tt rat  t t re  aforesaid act iv i t ies of  pet i t ioner ,  Franklyn R.

Foote,  dur ing t t re  years 1961,  L962 and 1953,  const i tu ted the

carrying on of an unincorporated business and his income derived

theref rom was subject  to  unincorporated business tax in  accordance

with ttre meaning and intent of section 7C (b) of the Tax Law.

C .  Tha t  pe t i t i one r ,  F rank l yn  R .  Foo te ' s  om iss ion  f rom h i s

196I  un incorporated business tax return of  an amount  in  excess of

25% of  the adjusted gross income so s tated,  permi t ted an assessment

of  addi t ional  tax due wi th in  s ix  years af ter  the date of  the f i l ing

of the return in accordance with the meaninq and intent of section

683  (d )  (1 )  o f  t he  Tax  Law.

D.  That  the Not ice of  Def ic iencv addressed to "Frank R.

was suf f ic ient  to  g ive pet i t ioner ,  Franklyn R.  Foote,  adequate

of  the assessment  of  addi t ional  taxes,  and. ,  therefore,  a  minor

E.  fhat  the pet i t ion

Not ice of  Def ic iency issued

DATED: Albany, New York
D, act,nrt+,_ ,1fl, t { } I

Foote "

not ice

error

of Franklyn R. Foote is denied and the

Ju ly  12 ,  L965 is  sus ta ined.

STATE TAX COMMISSION
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COIUMISSIONER
)

1 t n ,

in  the name of  pet i t ioner  wi l l  be d isregarded as De Min imus.

McCarthv Co.  v .  Commiss ioner  of  In ternal  Revenue B0 F.2d 618 (9th Ci r . ,

re3s.  )

COMMISSTONER


