
STATE OF I{Et{ YORK
STATE TAX COMHISSION

In the l'latter

IIAROI,D FELD

the Petition

ISABEL FELD Z AFT]DAVIT OF I.IAILING
0F ltoTrcE 0r llEcrsloll
BY (CERTTTTED) t{Art

of

of

&

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business:
Taxes under Article(s) Zg of the
Tax law for the (Year(s) L962 :

State of New York
Gounty of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 29th day of OcLober , L97L, she served the within

Notice of Decision (or Detennination) by (certified) mail upon Harold Feld &

f sabe l  Fe Id (representatlve of) the petitioner in the wlthin

proceedinB r by mclosing a true copy thereof in a seetrrely sealed postpaid

wraPper addressed as fol lone: Harold Feld & lsabel Feld
20 East B6th Street
New York, New York

and by deposlting same enclosed in a postpaid properly addressed rvrapper ln a

(post office or official depository) under the exclusive care and custody of

the United States Post Office Departnrent within the State of New York.

That tleponent further says that the said addressee ie the (representative

of) petltLoner herein and that the addrees set forth on said wrapper is the last

known address of the (representatfve of the) petitioner.

Sworn

29th

to before me this

day of October ,  19 7I



STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latter

HAROLD FELD

the Pet i t ion

ISABEL FELD

of

of

&

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesg

AFTIDAVIT OF }IAIIING
OF NOTICE OF DECISTON
BY (CERTTFTED) HAIr

Taxes under Art iete(s) 23 of the
Tax law for the (Vear(s\ tgOZ :

State of New York
Counff of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finanee, over 18 years of

age; and that on the 29th day of October t L97L , she served the within

Notice of Decision (or Determination) by (certified) mail upon A1lan Bakst

(representatLve of) the petitioner in the wlthin

proceedin$, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Allan Bakst
21 East  40th Street
New York, New York 10016

and by deposlting sane enclosed in a postpald properly addressed nrapper Ln a

(post office or offieial deposltory) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of New York.

That deponent further says that the said addressee ia the (representatlve

of) petltLoner herel,n and that the address set forth on said wrapper is the laat

known address of the (representatlve of the) petltioner.

Sworn to before me this

29Ehday o f  October  ,  ;g71.



STATE OF NEW YORK

STATE TAX COMMISSTON

In the  Mat te r  o f  the  Pet i t ion

o f

HAROLD FELD AND ISABEL FELD

for  Redeterminat ion  o f  Def ic iency  or

fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law

f o r  t h e  y e a r  L 9 6 2 .

D E C I S I O N

Pet i t i one rs ,  Ha ro ld  Fe Id  and  I sabe l  Fe ld ,  have  f i l ed  a

pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of

unincorporated business taxes und.er Art icle 23 of the Tax Law for

the  yea r  1962 .  ( r i l e  Uo .  2 -8L I7311)  A  fo rma l  hea r ing  was  he ld

before Al f red Rubenste in,  Hear ing Of f icer ,  d t  the of f ices of  the

State Tax Commiss ion,  B0 Centre Street ,  New York,  New York,  o f i

November  L ,  L966 ,  d t  11 :00  A .M.  Pe t i t i one rs  appeared  by

A1 lan  Baks t ,  Ese ,

FINDINGS OF FACT

I -  pet i t ioner ,  Haro ld Feld. ,  f i led.  an unincorporated business

tax return for  the vear  L962.  He repor ted as taxable inccrne on

th is  re turn the net  income received by h im f rom his  unincorporated

business,  Union Square Paint ing Company,  but  omi t ted f rom taxable

income the sa lary  paid to  h im by Topps Construct ion Corp.

2 .  On  Januarv  4 ,  L965 ,  t he  Income Tax  Bureau  i ssued  a  s ta te -

ment of aud,it  chang;es against petit ioners, Harold Feld. and Isabel

Feld,  imposing unincorporated business tax upon the sa lary  received

by him during the year Lg62 from Topps Construction Corp upon the

grounds that  the sa lary  const i tu ted business income subject  to

unincorporated business tax pursuant  to  Ar t ic le  23 of  the Tax Law.

I t  a lso imposed addi t ional  personal  income tax which was paid by

petit ioners and is not contested by them. In accordance with the
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s t a t e m e n t  o f  a u d i t  c h a n g e s ,  i t  i s s u e d  a  n o t i c e  o f  d e f i c i e n c y .

3 .  D u r i n g  t h e  y e a r  L 9 6 2 ,  p e t i t i o n e r ,  H a r o l d  F e l d ,  c o n d u c t e d

a so le  p ropr ie to rsh ip  under  the  name o f  Un ion  Square  Pa in t ing

Company.

4 .  D u r i n g  t h e  y e a r  L 9 6 2 ,  p e t i t i o n e r ,  H a r o f d  F e l d ,  w a s  a l s o

the president and owner of 50% of the stock of Topps Construct ion

Corp .  The o ther  50% was owned by  h is  b ro ther .  He was pa id  a

s a l a r y  o f  $ 1 3 , 5 0 0 . 0 0  f o r  h i s  s e r v i c e s  t o  t h e  c o r p o r a t i o n .  F e d e r a l

income tax, New York State income tax and social  securi ty tax was

wi thhe ld  f rom h is  sa la ry  and unemployment ,  d isab i l i t y  and workmen 's

compensat ion  insurance was pa id  fo r  h is  benef i t  by  the  corpora t ion .

He re f lec ted  th is  income as  sa la rv  on  h is  L962 Federar  and New

York  Sta te  income tax  re tu rns .

5 .  Topps Const ruc t ion  Corp .  dur ing  the  year  1962 was a  genera l

cont rac tor  engaged in  the  renovat ion  and a l te ra t ion  o f  o f f i ces  and

homes,  essent ia l l y  on  beha l f  o f  banks ,  insurance compan ies  and

indus t r ia l  o rgan iza t ions .  The average b i l l i ng  per  job  was be tween

$ 1 O , 0 0 0 . 0 0  a n d  $ 1 5 , 0 0 0 - 0 0  E a c h  j o b  w a s  a  o n e  t i m e  t r a n s a c t i o n .

There  was 1 i t t1e  cont inu i ty  in  the  work  ob ta ined f rom any  par t i cu la r

cus tomer .  I t  competed w i th  o ther  cons t ruc t ion  cont rac tors  fo r  jobs

through submiss ion  o f  compet i t i ve  b ids .  I t  used subcont rac tors  to

perform aII  manual work on contracts awarded to i t .

6 .  Un ion  Square  Pa in t ing  Company,  on  the  o ther  hand,  dur ing

the  year  1952 was so1e1y engaged in  the  pa in t ing  o f  o f f i ce  bu i ld ing

su i tes .  I t  was  h i red  to  work  fo r  land lo rds  who ren ted  to  mu l t ip le

tenants  o r  by  bu i ld ing  or  ren t ing  agents  who opera ted  bu i td ings  fo r

l a n d l o r d s .  T h e  a v e r a g e  b i l l i n g  p e r  j o b  w a s  $ 2 0 0 . 0 0  t o  $ 3 0 0 . O 0 .

Genera l l y ,  many d i f fe ren t  jobs  were  ob ta ined f rom the  same cus tomers .

I t  had i ts own employees who did the work. I t  competed with other

pa in t ing  cont rac tors  fo r  the  jobs .
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7.  Dur ing the year  L962,  the two organizat ions shared space

in the same sui te  of  o f f ices.  They had a common recept ion room

and the same telephone number" The telephone biII  was apport ioned.

Clerica1 work was performed for the corporation by employees of

Union Square Painting Company. Each organization had its own

separate lease for  the of f ice space,  i ts  own books and records,

i ts  own bank accounts,  insurance coverage,  accounts receivable

and credi tors .  The paint ing serv ices per formed by Union Square

Painting Company for the corporation represented about L% of i ts

to ta l  b i ] l ings and about  5% to LO% of  the gross amounts b i l led to

the corporat ion.  Each organizat ion had separate est imators who

prepared b ids for  jobs.  wi th  the except ion of  pet i t ioner ,  the

personnel  o f  one business was not  qual i f ied to  work for  the other

business.  He devoted approx imate ly  25% of  h is  t ime to the corpora-

t ion and the balance to  the propr ie torsh ip,  The serv ices rendered

bv h im for  each orsanizat ion were d i f ferent .

CONCLUSIONS OF LAW

A. That  the serv ices rendered by pet i t ioner ,  Haro ld Feld,

dur ing the year  L962 as an of f icer  o f  Topps Construct ion Corp.  were

not  so in tegrated and in terre la ted wi th  h is  act iv i t ies in  connect ion

wi th h is  un incorporated business,  Union Square Paint inq Company,

as to  const i tu te par t  o f  a  bus iness regular ly  carr ied on by h im

and therefore the sa larv  received bv h im for  serv ices as an of f icer

of the corporation was exempt from the imposit ion of unincorporatad

business tax in accordance with the meaning and intent of section

703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Ha ro ld  Fe ld ,

on behal f  o f  Topps Construct ion Corp-  dur ing the year  1-962 d id not

const i tu te the carry ing on of  an unincorporated business and h is
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income derived therefrom was not subject to unincorporated business

tax in  accordance wi th  the meaning and in tent  o f  sect ion 703 of

the Tax Law-

C.  Tha t  t he  pe t i t i on  i s

of  def ic iency issued January

salary  income of  pet i t ioner ,

Corporation in computing the

tax .

DATED: Albany, New York

; ' . " :  j  c/- i -<- 1 ' :  / /  )  |

granted with resPect to the notice

4 ,  1965 ,  i nso fa r  as  i t  i nc ludes  the

Harold Feld from Topps Construction

addi t ional  un incorporated bus iness

STATE TAX COMMISSION

\tt:r"^, lLn,.**.,
COMMISSIONER

COMMISSIONER

COMMISSTONER
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TO: Mr .  I , ou i s  E t l i nge r
c/o t1-oyd Worden
Income Tax Bureau
R o c m  L O 4 ,  a u i l d i n q  # B

FROIv I :  Pau l  B .  Coburn ,  Hear ing  Of f i cer
Hear ing  Un i t
R o o m  2 I 4 a ,  B u i l d i n q  # 9

R E :
4FIL.D FFt-A

P l e a s e  a d v i s e
above named taxpayer

MEMORANDI.,TM

DATE:

as to  the last  known

Taxpayer 's  last  known a d d r e s s  i s :

/ot6 4)4/ a*-
4a,- +!/ lt4,

/ /

tfrft

SOCIAL SECURITY NO.

I  Z-{- o 7- ( tS,i

address for  the

au1 B.  Coburn

Oo/rL- / / /2 / */'r"'4- f f ;


