
STATE OF NEW YORK
STATE TAX COMXISSION

In the ilatter

MAURICE EPSTEIN

the Petition

STELLA EPSTEIN:

of

of
&

For a Redeterrnination of a D,eflciency or
a Refund ofUnincorporated Business :
?axes under Article(s) ZZ of the
Tax Law for the (vear(s) 196I :

Sworn to before me this

L2tfl day of August , LnL.
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ATFIDAVIT OP MAITIIIC
OF }TOTICE OT DECISIO}I
BY (CERTTTTED) r,rArt

State of New York
County of Albany

Martha Funaro , bel.ng duly sworn r deposes and cays that

she is an employee of the Departnent of Taxation and Fl.nanee, over 18 years of

agel and that on the 12th day of Aggust ,197I, she ssved the withln

lfotice of Decislon (or Determl.natton) by (certtfied) mall upon Maurice Epstein

Ste l la  Epste in (representatlve of) the petitloner ln the wlthin

proceedin$t by encloeing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Maurice Epstein & Stella Epstein

*:: #3:i, 
u*:* 

$::;"' 10021
and by deposltirqg same enclosed in a postpald properly addressed rrrapper ln a

(post office or offlcial depository) under the exclusive care and cuatody of

the llnlted States Poet Office Department withln the State of Ier York.

Ttrat deponent further says that the sald addressee is the (representatlve

of) petltloner herein and that the address set forth on eaid wrapper ls the last

known addrese of the (representatl,ve of the) petltl.oner.
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STATE OF NEl{ YORK
STATE TAX COMI.{ISSION

In the llatter

I\4AURICE EPSTEIN

the Petitlon

STELLA EPSTEIN

of

of

& AFTIDAVIT OF MAILING
OF }IOTICE OT I}ECISION
BY (CEnrrrrED) !,{AIt

For a Redetegmita_tiqn _o,f_a Deficiency or
a Refunrl of unl-ncorporated Busr-ii6ss

Taxes under Art icle(s) 23 of the
Tax law for the (Year(s) 1961

State of New York
County of Albany

Martha Funaro r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 12th day of August , Lg 7L, she served the within

Notice of Decision (or Determination) by (certified) mail upon David Warshaw,

Esq. (representatlve of) the petitloner in the within

proceedingr by enclosing a true copy thereof in a securely sea)-ed postpaid

wrapper addressed as follows: David Warstraw, Esq.
555 f i fLh Avenue
New York, New York 10036

and by deposlting same enclosed in a postpaid properly addressed rrapper in a

(post office or official depository) under the exclusive care and custody of

the Unlted States Post Offtce Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitioner herein and that tbe address set forth on said h'rapper is the last

known address of the (representatLve of the) petitioner.

Sworn to before me this

Izt1.day of Aucrust r L97I.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f :

MAURICE EPSTEIN AND STELI,A EPSTEIN :  DECISION

for Redeterminat ion of Def ic iency or for :
Refund of Unincorporated Business Tax :
under Art ic le 23 of the Tax Law for the i
Y e a r  1 9 6 1 .  :

Pet i t ioners,  l laur ice Epste in and Ste l la  Epste in,  l tave f i led

a pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of

unincorporated business tax under Art icle 23 of the Tax Law for

the  yea r  796 I .  (F i l e  No .  1 -8100513) .  A  fo rma l  t rea r ing  was  t re ld

before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the

State Tax Commission, BO Centre Street, New York, New York, oh

February 24,  L97L,  dt  9 :15 A.M.  Pet i t ioners appeared by David

Warshaw, Esq. Thre Income Tax Bureau appeared by Edward H. Best,

Esq .  (A lbe r t  Ross i ,  Esg .  o f  Counse l ) .

ISSUE

Did the business income and wages repor ted by pet i t ioners,

Maur ice Epste in and Ste l la  Epste in,  dur i -ng the year  1961,  const i tu te

compensat ion f rom a regular  bus iness as a real  estate consul tant  or

did they constitute compensation as an employee or f iduciary?

FINDINGS OF FACT

l .  Pet i t ioners,  Maur ice Epste in and Ste l la  Epste in,  f i led a

New York State combined income tax return for the year 1967. Tlrey

did not f i le a New York State unincorporated business tax return

fo r  sa id  yea r .

2.  On Novernber  27,  L967,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioners,  Maur ice Epste in

and Ste l la  Epste in,  imposing unincorporated business tax for  the
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year 1961, upon income deemed. to be derived. from activit ies as

a real estate consultant and upon salary income deemed to be

re lated to  bus iness income.  I t  a lso made adjustments to  con-

form with Federal audit information submitted by petit ioners,

which adjustments are not being contested by them. fn accordance

with the aforesaid St,atement of Audit Changes, i t  issued a

Not ice of  Def ic iency in  the sum of  $2,883.82.

3.  Dur ing the year  196I ,  pet i t ioner ,  Maur ice Epste in,

mainta ined an of f ice as a rea l  estate consul tant  a t  285 Madison

Avenue, New York, New York. He paid rent for the off ice- He

employed a secretary. He deducted these expenses, ds well as

expenses for  te lephone,  t ravel  and other  miscel laneous i tems,

on Schedule t rCrr  o f  h is  Federa l  income tax return.  He was not

reimbursed for any business expenses he incurred. TLre entit ies

from whom he received compensation did not exercise any control

or supervision over him with respect to the t ime, manner or

means of  h is  carry ing on of  l ' r is  rea l  estate act iv i t ies.  He

reported. al l  of the compensation received from these entit ies,

wi th  the except ion of  $ t3,0OO.OO received f rom Mantrat tav l  F in-

ancia l  Corporat ion,  as business income on Schedul -e t rC"  of  t r is

Federal income tax return.

4.  On Apr i l  27,  1960,  pet i t ioner ,  Maur ice Epste in,  entered

into an agfreement with Manhattan Financial Corporation wherein

he was retained as a real estate consultant in connection wittr

the l iquidation of t tre corporation for ttre period from Apri l  27,

1960,  through Apr i l  26,  1961.  His  compensat ion was to  be

$3,25O.00 per  month p lus a percentage of  the net  cash d is t r ibu-

t ions distr ibuted to the stockholders in l iquidation. During

the year 1961, tre received, from Manhattan Financial Corporation,

$13,000.00 in  f ixed compensat ion for  t t re  f i rs t  four  months of

the year  and ;28,666.67 in  percentage compensat ion.  on the

Federa l  and New York State income tax returns,  the Sl -3,000.00
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was reported as wages although the agreement provided that

he was to be compensated for services as a real estate con-

sultant. He was required to devote to the corporation

"such t ime as shal l  be necessary in  connect ion wi th  the saIe,

exct range or  d isposi t ion of  a l l  o f  the assets of  the Corporat ion. . .

5 .  Dur ing the year  1961,  pet i t ioner ,  Maur ice Epste in,

received $8,275.00 in  management  fees for  managing a bui ld ing

in Bal t imore,  Mary land.

6.  Dur ing the year  7961,  pet i t ioner ,  Maur ice Epste in,

received S10,000.00 for  managing the l iqu idat ion of  the assets of

Lexington 38th Corporation.

7.  Dur ing the year  1961,  pet i t ioner ,  Maur ice Epste in,

received $2,100.00 f rom other  sources.  He repor ted th is  income

as business income on Schedule t ICt '  o f  h is  Federa l  income tax

return. He fai led to submit documentary or ottrer suff icient

evidence to show that said income was not received as part of

h is  bus iness act iv i ty  as a rea l  estate consul tant .

8 .  Dur ing the year  1961,  pet i t ioner ,  Ste11a Epste in,  was

neither employed or engaged in an unincorporated business.

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Maurice Epstein,

during t l .e year 1951, from Manhattan Financial Corporation,

Lexington 38th Corporation, the owner of a building in Balt imore,

Maryland and other sources reported as business income constituted

receipts  f rom his  regular  bus iness as a real  estate consul tant

and not compensation as an employee or fiduciary exempt from the

imposit ion of unincorporated business tax in accordance wittr the

meaning and intent of section 703 (b) of Lhe Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Maur ice Epste in,

during the year I96L, constituted the carrying on of an unincorporated

business and his income derived therefrom was subject to unincor-
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porated business tax in accordance with ttre meaning and intent

of section 703 of the Tax Law.

C.  That  s ince pet i t ioner ,  Ste l - la  Epste in,  was not  engraged

in an unincorporated business dur ing the year  1961,  she is  not

l iab le for  un incorporated business tax for  sa id year .

D. That the petit ion of Maurice Epstein and Ste11a Epstein

is granted to the extent of cancell ing the Notice of Deficiency

issued Novernber  27,  1967,  ds against  pet i t ioner ,  Ste l la  Epste in,

and,  except  as so granted,  the pet i t ion is  in  a l l  o ther  respects

denied and the Not ice of  Def ic iency issued November 27,  1967,

as against  pet i t ioner ,  Maur ice Epste in,  is  susta ined.

DATED: Albany, New York

t  (  
" . " / , - , ^ L / '  r , - ,  t  /  i  I

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

MMISSTONER
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Maurice Epstein
160 EAST 615T STREET

NEYV YORK,  N,  Y .  tOO2t
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Mourice Epstein
t to  EAST 6 tST STREET

NEW YORK, N. Y, IOO2I
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