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STATE OF NEW YORK
STATE TAX COMMISSION
In the Matter of the Petition '
of .
: AFFIDAVIT OF MAILING
ALAN S. DVER OF NOTICE OF DECISION

: BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business ,
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1965, 1966 and 1967.

State of New York
County of Albany

Linda Wilson s being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 24th day of August » 19 71, she served the within
Notice of Decision (or Determination) by (certified) mail upon ALAN S. DVER

(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: Alan S. Dver

42 Bogart Avenue
Port Washington, New York
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.
That deponent further says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

24thday of August » 1971, L7?€w4c/fu Al Dger)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

of :
ALAN S. DVER : DECISION
for Redetermination of Deficiency or
for Refund of Unincorporated Business

Tax under Article 23 of the Tax Law :
for the Years 1965, 1966 and 1967.

Petitioner, Alan S. Dver, has filed a petition for redeter-
mination of deficiency or for refund of unincorporated business tax
under Article 23 of the Tax Law for the years 1965, 1966 and 1967.
(File No. 74477271). A formal hearing was held before Paul B. Coburn,
Hearing Officer, at the offices of the State Tax Commission, 80 Centre
Street, New York, New York on June 16, 1971, at 2:45 P.M. Petitioner
appeared pro se. The Income Tax Bureau appeared by Edward H. Best,
Esg., (Albert J. Rossi, Esq., of Counsel).

ISSUES
I. Did petitioner, Alan S. Dver's, selling activities during
the years 1965, 1966 and 1967 constitute the carrying on of an
unincorporated business?

II. Did petitioner, Alan S. Dver, have reasonable cause for
failing to file unincorporated business tax returns for the years
1965, 1966 and 196772

FINDINGS OF FACT

1. Petitioner, Alan S. Dver, and his wife filed New York State

income tax resident returns for the years 1965, 1966 and 1967. He
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did not file New York State unincorporated business tax returns for
said years.

2. On May 26, 1969, the Income Tax Bureau issued a Statement
of Audit Changes against petitioner, Alan S. Dver, imposing unin-
corporated business tax upon the income received by him from his
activities as a salesman during the years 1965, 1966 and 1967. It
also imposed a penalty of $240.64 for failure to file unincorporated
business tax returns for said years. In accordance with the afore-
said Statement of Audit Changes it issued a Notice of Deficiency in
the sum of $1,319.43.

3. During the years 1965, 1966 and 1967 petitioner, Alan S.
Dver, was a gift item salesman. He represented two unaffiliated firms
in the sale of various gift items. The products sold by him for each
firm were noncompetitive.

4. During the years 1965, 1966 and 1967 the firms for whom
petitioner, Alan S. Dver, sold gift items did not withhold Federal
and New York State income taxes and social security tax from the
commissions paid to him. He was not reimbursed for any of his busi-
ness expenses. He deducted these business expenses on Schedule "C"
of his federal income tax return. He maintained an office at home
where he kept files, records, and samples and had the use of a
telephone. The firms for whom he sold merchandise did not exercise
any supervision or control over his sales activities or techniques,

or to the time he devoted to sales except to limit the territory in

which he could sell.
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5. Petitioner, Alan S. Dver, was advised by his accountant
that he was not required to file unincorporated business tax returns
for the years 1965, 1966 and 1967.

CONCLUSIONS OF LAW

A. That the income received by petitioner, Alan S. Dver, from
the firms he represented during the years 1965, 1966 and 1967 consti-
tuted income from his regular business of selling gift items and not
compensation as an employee exempt from the imposition of unincor-
porated business tax in accordance with the meaning and intent of
section 703 (b) of the Tax Law.

B. That the aforesaid activities of petitioner, Alan S. Dver,
during the years 1965, 1966 and 1967 constituted the carrying on
of an unincorporated business and his income derived therefrom was
subject to unincorporated business tax in accordance with the
meaning and intent of section 703 of the Tax Law.

C. That petitioner, Alan S. Dver, had reasonable cause for
not filing unincorporated business tax returns for the years 1965,
1966 and 1967, and, therefore, the penalty assessed pursuant to
section 685 (a) of the Tax Law is waived.

D. That the petition of Alan S. Dver is granted to the extent
of cancelling the penalty imposed pursuant to section 685 (a) of the
Tax Law for the years 1965, 1966 and 1967 and the Notice of Deficiency
issued May 26, 1969, is reduced from $1,319.43 to $1,078.79 together
with such interest as may be due from May 26, 1969, and, except as so

granted, the petition is in all other respects denied.

DATED: Albany, New York STATE TAX COMMISSION
(,2"(4 1 24, (77/ ///r*/éj*f‘ Lo wme
COMMISSIONER /, .
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mam Bran's Mm 25, 19TR qwm in r shove
hehm Mm the yﬁtﬁmr’c tition
mumawmmm; to have

arbitrary m&wmummmﬂ
mmtmantw unincorporated business tax,

E

mwmmt Mamm
control as to the manner in mg-umm.
wwmmmymumm

As yet, we do not know whether the case will be
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SU2RGCME COURT COF QUL STATE OF NLW YORK
. COUNTY OF ALBANY
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. In the Matter of the Application of -
b ALAN S. DVLR,

Petitioner,

For a Judgnent under Article 78 of the Q%ﬂ ﬂ&oepﬂ,mizg;f’

Civil Practice Law and Rulos Novcr31na ’ , ’
the determination of the New York Stat

Tax Commission ' ’ e

Lo L
. , , AR O A
-against-
THE STATE OF KEW YORK, . -

. ' Respondent.
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(Supreme Court, Albany County Special Term, January 28, 1972)
(Calendar #22)

(Jus TICL LOUIS G. DBRULN PRESIDING)

PPEARANCES: _Alan S. Dver, Pro Se, 42 Bogart Avenue,
Port Washington, New York

" Louis J. Lc‘”ow;ta,'AtLorney General,
attorney for ?cmpondcnt, The Capitol,
Albany, New York
BRUiIN, J. |

This is an Article 78 proceeding forvjudgment reversing
the determination of the New York State Téx'Cormisgion that the
Petitioner is subject to the New York Staﬁé:unincorporated bug=-
iness tax.

On May 26, 196% the Petitionar received an assessment of
%1319.00 for such tax for th ;yea:s,l965, 1966 and 1967.

The Petitlioner claims that determination was arbitrary

and capricious because he is an employee and &s such, not subject

to such business tax. CTTITTT e
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On June 16, 1971 a hearing was held and the Commission
J L O . .. .
- ) i
afiirmed the assessment finding. :




As a result ol the hearing it was found asg & fact,

inter alia:

“3. During the years 1965, 1966 and 1967
petitioner, Alan 8. Dver, was & gift item
salesiman. He vepresented two unaffiliated
firms in thé sale of various gift iteams.
The products sold by him for each firm

were noncompetitive.
4. Dur;ng the yorzs 1965, 1966 and 1967

the firms for whom p*ti’ ionexr, Alan S§. Dver,
sold gift items did not withheld Federal
and New York State income taxes and social
uecurlty tax from the commissions paid to
him. He was not reimbursed for any of his
business expenses. IHe deducted these bus-
iness expcnseo on Schedule "C" of his
federal inccome tax return. He maintained
an office at home where he kept files,
records, and samples and had the use of a

tclophont The firns for whon he sold
rerchandise did not crercice any sunervision

¢z ¢control over his sales a tiviticr or ‘tech-
ﬂlGGLa, or to the tirme he crvotod to sales

ncopt to Limil the LOXritory 4in which he
[
P

uoulu seLl.” (Underiine Supplied)

i

Consistent with that and othexr findings, the Commission
conclucded, inter alia:

icome received by petitioner,
er, from the firms he represented
eran the years 19865, 1966 and 1967 consti-
tuted income Ifrom his regular business or
geliling cift itexme and not CO"pcnsac; n as
an en n*ovoc oexenpt Zrom the imposition of
unlncorno ated buv iness tax in accordance
with the meaning and intent of section
703(b) of the Tax Law. '

“A. That the i

=} h H] ho]

d activities of pcti-
curing the years 1%65,
Loy

B. That the aforesai
tioner, Alan S. Dvor,

1966 and 1967 constituted the carrying on of
an unincorporated business and his income
derived ‘therefrom xas*subjch to unincox-~
porated business tax in accordance with the
meaning and intent of section 703 of the

Tax Law. " (Underline Supplied)
The resolve of the controversy turns on an interpre-
tation of Scction 703. |

Such section provides, inter alia, and so far as. pertinent:



"{a) General.-An unincorporated business
means any twade, buciness or occupation
conducted, engaged in ¥ % ¥ by an in-
dividual or unincorporated entity % % #,

(b) Services as eaployee, et cetera.-The
performance of services by an inddividual
as an employee ¥ % % of a corporatcion,
*# % #, asgoclation, ¥ w %, shall not
be deenmed an unincorporated business, un-
less such services comstitute part of &
business regularly carried on by sucn
individual,

* * 0w

-

(f) Saleﬁ”rcprcg0ﬂtativc.~An individual,
ther than one who maintains an office ox

wno cmploys one or Morc assiscants or who

otherwiso regularly carxices on a busi. 1ncss,

shall not be dccmou enssaged in en unin-

corporated busin@ss solely by reason of

selling goods, wares, nerchandise or in-

surance for more than onae CuCQ:p ise.

For purpoces of this subdivision, space

. utilized solely foxr the display of mex-

chandise and/or for the maintenance and

storage of records normally used in the

course of business shall not be deemed

an office * % *," (Underline Supplied)

Two recent cases in this Department spell doom for the

Petitioner's success.

T o=,

The cagse of PFrishman v. New York State Tax Commission,

b

33 A D 2d 1071(9) scems especially devastating to the Petitioner

since, at page 1072, the Court stated, inter alilc

"The petitioncr malintainaed a showroom, but

aid not have an office or cmploy assistants

during the years in guestion. He did, how-

ever, represent six principals as a salesman

for their products. The pcetitionexr has apnor=

ently been under the misconcention that sub= .

aivision (f) of saction 703 is 32 eromntion

from ThC UNINCOrNOTALed PUSiness wax (sec

brief, p. 12) when in fact this hc‘“aoﬂ oL

“*‘1clp 23" m merely 1Tmita the Zactors which
\ay ba rclioa upcn to conclude that tne in-

cilvidvai is seit cmpioved as opposed Lo bcing

a mere emploveec oi nis orincipals. (CGL. Tax

Law, §6 306, 703, subd. (DJ); Matter of Hardy

V. Murphy, 29 A D 24 l 8, 1039.) Upon the

'
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ccn(m<xuu niq %Slug c; 7lLA“( incicate
thave e was an wnt“wﬁl;@rur with tha
allegod eunloyers oS nis CLicnis and that
so mach of his qub"chxon 1o thelr “beck

and call' was merely Lo Lhe purpose

retaining Them ag CilGHtS.‘ Urnon the

: its encirciy, we cionnot cay
xosnondent was bound o find
ctitioner an emplovee as a Z maccer
" (Underiinc Suppiicd)”

O
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In the Matter of Hardy v. Murphy case, supra, at page
1039, the Court stated:

"In determining the is 5Ue of Lwnloyor-
employece relationshin, it has been held
that it is a question of contrxol in the
absencae of wvhich there can be no f£inding
of emplovment. (Matter of Moxriton, 264
N. Y. 167; People o wol. Feinboexg v.
Chapnan, 274 App. Div. 718.) It has cone

’ oo odstontly been held ohy n nre
C Toe enployaln wWROTS WS G no¢ clbjoct
) . #éfg*TMQL“Oﬂ o ; o
in which thay acce ey sales, by <ac
CONTCENS Waose proctcis chay sells (Ulople
t,.. a..O..L Vittich V. Browvae 276—:/\‘0”). Div.
774, affd. 296 T, Y. 720; PQOPIC'QX rele
Peinberg v. "Chapman, supra.) :

R Ay
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In the llght of the forcgoing and as a matter of law,

v

e

the determination must be confirmed, without costs, and the

’

-

petition disml ssed.
Dated: Kingston, MNew York o
Februaxry 25, 1972

All papexs submitted on petition returned ‘to Attorney Gencral

B

{or submisosion of judgment. L A




