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of

ALAN S. DVER

For a Redetermirntion of a Deficiency or
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?ax law for the (Year(s) 1965, L966 aed L967.

State of New York
County of Albany

Linda Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 24Eh day of AugusL , Lq 7L, she served the withln

Notice of Decision (or Determination) by (certified) mall upon ALAII S. DVER

(representatLve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as folLows: Alan S. Dver

33,i"fi3*t"3xill"New York
and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0fflce Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said wrapper is the laet

known address of the (representative of the) petitioner.
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STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter the Pet i t ion

AI,AN S. DVER

for  Redeterminat ion  o f  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law
f o r  t h e  Y e a r s  1 9 6 5 ,  L 9 6 6  a n d  1 9 6 7 .

o f

V I

D E C I S I O N

Pet i t i one r ,  A lan  S ,  Dve r ,  has  f i l ed  a  pe t i t i on  fo r  rede te r -

minat ion of  def ic iencv or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the vears 1965,  1966 and 1967 '

( f i l e  N o .  7 4 4 7 7 2 7 L ) .  A  f o r m a l  h e a r i n g  w a s  h e l d  b e f o r e  P a u l  B .  C o b u r n ,

Hear ing  Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  B0 Cent re

S t r e e t ,  N e w  Y o r k ,  N e w  Y o r k  o n  J u n e  1 5 ,  L 9 7 L ,  E I t  2 : 4 5  P . M .  P e t i t i o n e r

appeared pro se. The Income Tax Bureau appeared by Edward H, Best,

E s g . ,  ( A l b e r t  J .  R o s s i ,  E s e . ,  o f  C o u n s e l )  .

TSSUES

T.  D id  pe t i t i one r ,  A lan  S ,  Dve r ' s ,  se l l i ng  ac t i v i t i es  du r ing

the years 1965,  L966 and l -967 const i tu te the carry ing on of  an

unincorporated business ?

I I .  D id  pe t i t i one r ,  A Ian  S .  Dveq ,  have  reasonab le  cause  fo r

fa i l ing to  f i le  un incorporated business tax returns for  the years

L965 ,  l - 966  and  L967?

FINDINGS OF FACT

1 .  P e t i t i o n e r ,  A I a n  S .  D v e r ,  a n d  h i s  w i f e  f i l e d  N e w  Y o r k  S t a t e

income tax  res ident  re tu rns  fo r  the  years  1965,  1956 and 1967 -  He



- 2

d id not  f i le  New York State unincorporated business tax returns for

sa id  yea rs .

2.  On May 26,  L969,  the Income Tax Bureau issued a Statement

of  Audi t  Chang'es against  pet i t ioner ,  A lan S.  Dver ,  imposing unin-

corporated business tax upon the income received by him from his

ac t i v i t i es  as  a  sa lesman  du r ing  the  yea rs  1965 ,  1955  and  L967 .  I t

a l so  imposed  a  pena l t y  o f  $24O.64  fo r  f a i l u re  to  f i l e  un inco rpo ra ted

business tax returns for  sa id vears.  I r r  accordance wi th  the afore-

sa id Statement  of  Audi t  Changes i t  issued a Not ice of  Def ic iency in

the  sum o f  $1 ,319 .43 .

3 .  D u r i n g  t h e  y e a r s  1 9 6 5 ,  1 - 9 6 6  a n d  1 9 6 7  p e t i t i o n e r ,  A l a n  S .

Dver ,  was  a  g i f t  i tem sa lesman.  He represented  two unaf f i l i a ted  f i rms

in  the  sa le  o f  var ious  g i f t  i tems.  The produc ts  so ld  by  h im fo r  each

f i rm were  noncompet i t i ve .

4 .  Dur ing  the  years  1965,  L966 and L967 the  f i rms fo r  whom

pet i t ioner ,  A lan  S.  Dver ,  so ld  g i f t  i tems d id  no t  w i thho ld  Federa l

and New York State income Laxes and social  securi tv tax from the

commiss ions  pa id  to  h im.  He was no t  re imbursed fo r  any  o f  h is  bus i -

ness  expenses .  He deducted  these bus iness  expenses  on  Schedu le  r rc r l

o f  h is  federa l  income tax  re tu rn .  He main ta ined an  o f f i ce  a t  home

where  he  kept  f i l es ,  records ,  and samples  and had the  use  o f  a

te lephone.  The f i rms fo r  whom he so ld  merchand ise  d id  no t  exerc ise

any  superv is ion  or  cont ro l  over  h is  sa les  ac t iv i t ies  o r  techn iques ,

or  to  the  t ime he  devoted  to  sa les  except  to  l im i t  the  te r r i to ry  in

w h i c h  h e  c o u l d  s e l 1 .
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5.  Pet i t ioner ,  A lan S.  Dver ,  was advised by h is  accountant

that he was not required to f i le unincorporated business tax returns

fo r  t he  yea rs  L965 ,  1966  and  L967 .

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  A lan S.  Dver ,  f rom

the f i rms he represented dur ing the years 1965,  L966 and 1967 const i -

tu ted income f rom his  regular  bus iness of  se l l ing g i f t  i tems and not

compensation as an employee exempt from the imposit ion of unincor-

porated business tax in accordance with the meaning and intent of

sect ion 703 (b)  o f  Lhe Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  A lan S.  Dver ,

during the years 1965, 1966 and L967 constituted the carrying on

of an unincorporated business and his income derived therefrom was

subject to unincorporated business tax in accordance with the

meaning and intent of section 7O3 of the Tax Law.

C.  That  pet i t ioner ,  AIan S-  Dver ,  had reasonable cause for

not  f i l ing unincorporated business tax returns for  L t re years 1965,

L966 and L967,  and,  therefore,  the penal ty  assessed pursuant  to

sect ion 685 (a)  o f  the Tax Law is  waived.

D. fhat the petit ion of Alan S. Dver is granted to the extent

of  cancel l ing the penal ty  imposed pursuant  to  sect ion 685 (a)  o f  the

Tax Law for the years 1965, 1966 and 1967 and the Notice of Deficiency

i ssued  May  26 ,  L969 ,  i s  r educed  f r om $1 ,319 .43  t o  $ I , 078 .79  t oge the r

wi th  such in terest  as may be due f rom May 26,  L969,  and,  except  as so

qranted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

O."f.-f e4 /?7/
STAIE TAX COr\4IgISSTON

.7 t l
/ /t ,- ,,(t*'t 

/' ! +-v

COMMISSIONER
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' suBJEcr'

BUREAU OF LAW
MEMORANDUM

$ffimimrr |il;,ll,ts, hlnf S

trnt )Gilll,ml $l,r*tm

,lls l* Silr ?r 8$S* sf k lrnt

iHrt$F ffiffif* ap{niil
ilrfiHt rn$}Lr's; sl3's; Sl**[*n {lrrlr

Sf *Usil IS?tl |br{3r
rW iftr nlWtlf

Itt&l !,r r carlr tr h !a* Elrrr ffinB
ft.tr.c l*&rr l|Dilrrlr 85r lglt *fntc ttl tF &l
ffi' Goutlill{ tb hr ffirrlsrrr Injns slr l9?l
tcfda d ||d,rff tb nrtttlffirr.-lntl.t|'il. lDl
gntlttmr chilS tD cd,rrtmrr fisttlc tc bc
ffln rrbttilrt mil **rfs,fmr l; t *lr il nfmr *
tFl Fst $rGt to frl *has!'Dolltril Etffi tI.

lt
*llr nt

rDfqn| *.il rtf,T rl| lot m'.* ro Ct'rrattc er
eatrui rr ta ff rer ia *lcG Eqr-rEr to S Hf.r;
W t* ilffiHrrs &rr fnihntr W n*ff

As yet, we do not knor^r whether the case wil l be
appealed.

n[!rt*t*$

iiltrtr*
I[sr
ilrilh 3r xF?8
GGt t& Hr=, S,rutor

lfrnr'l D*, lrg.
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?lii $T^Qt';i Orf :'1II? YOru(I:JUPII;}IE COURT OIi
COUI{TY Orr .IILBI-\Y

' ;

in the i ' lat ter of  the AppJ. icaLion of
A},,tr.,.' ti S . DVii R,
. .  . . .  . : ' ,  ,  ' :  : ' '  

f .  
' '

Pet i t ioner ,: , r , ,  , l : , .  .  
?  pe t i t i oner ,  ' "  '

IIor a Juti,gr:icnt, uilcicr Artlclo 7A of i:he (/^n
Civj"i lracticc Lew and liuJ.r:s rcvcrsing , , ' ' ' '
tho clete::nrinatlrcn of, thg lierrr yorlr $tato
Ta:i Cor.uaission

l',4

'rilin r ""t'"!
-agaj.nst-

TI.III STATE OF NE.I/I YoRK, .

F,ospondent,
r * : l - - - r

(Supreme Court, Albany County SpeciaI Torm, January 28 ,  Lg72 '
(Cai.enciar 'L+22)

(.tUSTICli LOUIS c. BRUi:liJ PRISIDING)

,-rP?EAI{AIICES: Alan S. Dver, i :ro So, 42 tsogar! Avenue,'Port 
?trashington, l ler 'r York

Louie J. Lcfkoru,. 'Ltz, ?it torney Genera1,
at, 'L,orney for Respondent,, fhe Capitol,' Albanyl Nerv york

ERUi i l , I r , J .

this j.s an Articl.e 78 proceeCing for juilgr:rent, reversing

the ciot,ermina{:ion of 'tho i-lera Iork Stat,e Tax Coranission that, the

Petit ' ioncr is subJect to Lhe !(er'r York StEte unir:corpora{:ed bus-

i.ness tax.

On I '{ay 26, L969- ihe Petit ioner received an assessnenL of

$ i319.00  fo r  such tax  fo r  tho ;1 . 'ears  i965,  1 .9G6 anc t  L962.

The PetitS,one:: sLaims that <legppmination was a::bitrary

and capricious because he ie an cmployeo anC qg such, nog subject

to such business tax.

On June L6, Lg7l  a hear ing v/as hoic i  and

afjl irrned the assessraent f, inoing.

thc
,

Cor::nission



As a resul{: ol l  t i ' ro lrcoring it  was found as & f,t tcE,

i n te r  aL ia :

"3.  Dur inE thc yca: i 's  1965 t  L9€,6 and L967
pct i t , ioncr ,  j \ ian S.  Dvc: : ,  \ ras a g i i : t  i tc ;n
salesn;rn.  l re  : ;cprc lentcd t rgo ' r :naf f i i ia teC
fir i irs in t] :d saLc of 'r ;rr i .ous gift ,  i tci 'ns.
The products soLd by hin for each f irn
t{ere noncoinpetit,ivc.

d .  Du r ing  i : ho  ye r r r s  1965 ,  1966  anc i  196?
thc f i : :r:s j :or who;e pcti 'ciorlcr, Alan S, Dver,
sold gift  i te: i is Cid not r,r i thl ioid Federal
and I ' Iew Yorl i  $tate incol: le taxes and social
securlty tax fron the colirmisslons palcl to
him. Ile v;es no'l, reimbu::sed for any of i:is
buslness e)cpenses. i ' Ie oeductecl thcse bus-
inoss expenses on Scheclu le r rC ' t  o f  h is
fedei:aI i-nccrne tax return. l le maintained
an of: l ; ice a't  hone vrhere he kei:t .  f i ies,
recorcis, ancl santl: lec ;rnC hacl. Lhe use of a
tclephoiio. The f i : : i : l l  for rvl--,orrr he gcrld
rre::chnnd,isc r-iiC rro'i--. c::e,r:,rcj-gc F.nt,/ sriire:cvision
cs con-tro1 cver l i i .r ;  s;:,Lcg .:rct ivit ics or tcci:-
n-!cr'-.',,jfu orffi!ffir"lat
o r': c€' ilg tf L-ifr imt:Flif, ::fftffifi-wficffi e
couXi-e ei rfrf3n6Eiiine suee'fiae) 

- -

Consistent, vrlth that, and other f, indings, the Corlnission

consluded, in{:er al"la;

"A. Tha€ the incone receiveri by petit ioner,
ALan S. Dver, fro:;i t i te f irms he represerrted
cl i i r ing the years i955, i966 and \957 const i -
tutcd inecr:e frc,:n iris reciul-as businesffi-
ffi1 f nTEfE iTffi s-r''fii'-i*ul-65i:,ffiFi5n-Es.+
an c::'.nlovcc czcnrrt :,;o;n tho iniposibion of
unincornoe'ai:ccl busine$s t;*x in aceor. lanco
with thc rncaning anC intent, of; section
703 (b) of tha Sax Law.

B. Tirat  the aforosaid act ivLt ies of  pet i -
t , i "oncr,  AIcn S. Dvcr,  dur ing the yeers )-965,
1966 and 1967 const, i tut ,cd the carry ing on of
an unincorporateci business and his inconie
clerivecl ttlrerefrotiil \,ras subj ecL to unincor-
pora'ced buslness tax in ascordance with the
meanJ.ng and inte:rt, of section 703 of tho
Tax Law. " (Underl. j.ne Supplied)

The resolve of, tho controversy turns on an interprel

'Eat lon of  Sect ion 703.

Sush sect,ion provldcs, j.nter aLiar dDd so far as. pertinent:



" (.r) Gcneira,l .-! \ .r i  uri i i icoi:porat.eci businecg
lneAns any tuacc, bu;incss or occr:pat, ion
conducted, engage,i ln ," ':. '; by an in-
cl ivj.duaL or uninco::porated eri i : i iy * * d".

(b)  Scrv ices as urp ioyec,  c i  cctera. -The
porfornrancc of sc::r'i*:eg by an inctivi<lu;rl
as an enpioyco if  ' . i '  * of a coi:poratioi: ,
g' * *, a$soci,f  i : ion, f ;  6' *, . . ;hal i  fro'r:
be Ceenrcd an unincorporated irusiness, 3l-
less such serv iccs co; : r , ; t i tu tc  nar ' t  o f  er'u:rlffn6ffrffiaFlV 

c.:-rrnEfEi ffiuEii 
-

! # - - *

inctividuai".

( f )  SaLes '  representat ive. -An ind iv ic lua l ,
ot irer than one v, 'ho r ireint, l ins air off ice or
wm*5nrploys ono-6f morc,l**TsGnE6@,'ffi
ot ircrvri$.:- rcguluriy carrics on i l  buEfiress 1
s;hall  not be dcc:ncci t  n11ac;cd in an unin-
corporat,ccl businoss !:c/: i . t l -Z by reason of
sell ing goods, v;arcc, : , i , l r 'cl :an<iise or j .n-

'  surancc for r lc::e t! :an onc entcrp:: isc.
Fo:: purpo:cs of ' ; i r is supd.ivisicn, spacc

.  u t i i izcE solc l ' l  fc r  thc d isp icry  of  r r :er -
chandise anE7F for the inarnt,enance anci,
storagei of recoi, ig ironlal ly uscd in the
course of business shaLl not be deened
an off ice * 'h *. '  (Underi. ine SuppLled)

two recent caso6 in this Department spolL doom for the

Pct i t , ionor  I  g  sucsess.

the case of Frish$an v. l '{ew York State Tax

33 A D 2d L07i(9) seems espcciaLiy Cevastat ing go

sinc. l r  of  pagc 1073, tho Court ,  ${ : ; i tcd,  intcr  nLia;

" ' ihe pct,t 'cioncr nurint. 'r incd a shorvrooin, bu'c
cl icl not i :ave an off icc or ernplcry assj-stants
d.uring the ycars in qr:cs'l.ion. lle dici , ir.e',t-
ever, rcpresent sj. :r pri i lcJ.pais as a salesnan
for thcir productcr. fl:e i2qg-4_eqnei hqg. gp.?ar-
9l9ry. lsell gtgeji gix:- [:i".c_orf,-,..,r-e&g-_t_ft F
<i j-v j-s ion ( f  i  of  scct j .on 1$3 is e.n c-*: t - ' , r t t : r t :on
Srof-ffi ililfnE5::;;5[6e lifrfiiiFsF'.fi: 

-ffi

F--{i"!, p.-Ei y.ixl il=:S!rc
ar"t ic le 23 merelv l imi- i :n 'bJ're fa.c 'Lo.r :s r ' ; ' i r ic i r-_-._€
r.u.l/ bo rcllccl u])cn to co;rcluclr: 'tl:;i i-. ' i.:l l,: i lr-
ii i-fr.t?iEq1l-ffrc_-ilu'-61,'1;i-F,ffi EiH,
TTIFd*draiJf oi66-o-i-fr fii 

-if 
i ii6r p?, rF ( ci f-, 1' a x

f,awr, 
*Cs-fufrl0'31-s-tFi. -t5]7r- 

tcr of llarciy
v .  l , tu rphy ,  29  IL  D 2d  1038,  L039. )  U i ron  the

Cornnisslon,

bhe Petit, ioner



pi:csant xocol: i i  thc coi i trol a: icl direction
c..:crciJccj , :y l ire ai iclcC, cl, :pLolzc:s ovc:-.
i :hc pet i tLoncr  wcrc no;  suf f ic icnt  ,co ro-
qui::t: a firrd,:ln.; of cl;:I-oyee.. lo:: i:;i:l
g:!..rg9gg:Ig nglqqgq!. ii:S @-

, t.r" 'c;rt i:t l , i t.,r i i . i l ;  cini: i-on,'(r;:I; &s l;c.r. l.;-c:l"i lr1o-,zcd
* -_J '_ ' - - : t ' '<

illl -tig pct:.'-.39li1. :]*-,il'*o-il ril2-ol'rc- ::+.i
tl;i,v:lll. rrr- si :r.s,1 S.jj._L-g::?5{/_g'x* .:,rj:!91. ti1g
rri, i t i l l iC.it '  all,,,1 i i lci: i ' i .OLi irr r, ' ir i-slr circ -()c";it iorisr
-
( ]a) t ; I ( .1 i1( . :  i : \ : re i  l I l . . . :  r ; . " .  i i :S i lc  i : ' l ' v r i . t i : . :s . ;  i ; i r . rc :a- ;c :
fi L if T.'rilnillJ: r-]l:it*r cill]l IJ::-V.| i. [:[tnt 

--
(". l. l .r:r. ir)r.?. ci,:fr j-o.,/r):t j ;..:; j t. i .:. i  cj. iclt:ts nnc tifalt
;6* i i'u Ci ; c' Li-tri;;fbTecffi n-6Tir-,Jl f 

-%AF
--:- 

a 
---

ir. i ' I<-l cirr-r." ,,?i 'ts iTttt i ie_Ly -jol- Lhe ])u::1)o5c oI

.{9r.@@ 
-

rcco: :c . i  j - t ]  i t l  cn- ; i : :c , : r , ' ,  \ . 'c  cannot  sav
tir-;.\.t t;\C !. ' t.: j i .oI 'rcicl;1t rr.t:; bo.titc ,;O fi.nC
TiG:nE[{ t i;ft:lffi rF:3vffi ilr,rffiGr
ot 19U, " (Uncrerli l ic i jup;ti iccl)

In the i{attor of i lerciy v. Murphy caso, suprar aL page

i039, the Cou:r t  sLatcd:

oIn dete::mi-nirrg ti:e issuo of enrployer-
n n r n ' l n r t a a  v a ' ! r i . : . - * ^ l - . 1  *  - : . ' -  l ^ - , ^  i .-^ . . r . *Oyee re i .at ior rberr - r ,  4r ,  r luo ^)een hclc i
that  i t  ls  a  quect ion of  contro l  in  the
abscnco of vrjr ich t l icrc can be no l l l i :d. ing
of cinplotr i : lcl^r i : .  ([1,: l ' t t t :r:  of i{or1:otr, Zt4
l i ,  y .  I67 ;  I 'c ror : l . r )  ( ) : ;  : : ( rJ . .  I ro inbr i :g  v .
Cii ,"r ixr;rn , 27 4 A;, ir.  i) lv. 7L !; .  ) I ' i :  h,.: ; i :  col i-
I i .n i :cr:-r,t : l .v Jr,: :ct ' i  hcl.cl i  l ; ' l :  r ; ; :J.c, l ; i i lnJFc,-
r ^ A  J _  r  ' _ ' 1 r \  I  a t t ' ' \ ' \ "  t ' _ r / 1 T ' - '
. r L r !  \ . , , , ) ,  r / - - , _ , - - ! ,  L , . - - . j  r . . r ! 1 , ,  r t v u  - r L { 9 . - ) , _ . 9 u

+jO (,1_l. jr . . :C d., '_O:1 Oi: CCti:  t- :_'( , : i  i - ;S tO ' ; i :C ), l t  j ' r : ' .C^'

] . I I  r . ' l l laCt: ' ; j rcy 
i ' ;J tO ;, . i . : , l iC 3i:- l-C5 r DY 'di iC

Sg."Jl-Ig 1 S Ug:,5[!ffi*11. iltopic
c:r rol. I l i 'ct ich v. j ;rc,\/r i t i70-:t^6p. Div.' 17 t , ,  i i f f d . 296  l { .  Y .  ' l 2A i  pcopLc  cx  reL
ll 'einberg v. 'Clta1:;*a.n, lupra, )

In t i te J. igh't of, ' l ,hc forcg'oing anci as a r ' \at i ;er of l i ivr,

the cet,erninatlon xiust, be confi ixnedr'wit irout, cost,s, and ehe

peLi l : ior :  d lsmlssed.

Subnrit 3udg:neni,.

Da'Lec: I({ngston, i ' levr york
February 25, 

,L972

/ri-l papors subrnlgtod on pctit lon

i-or sublnlsslon of  Judgne;r t .

rctu:lnccl "to At,torney Gcncral


