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AFFIDAVIT OF MAITINC
OF IIOTICE OF DECISIOil
BY (CERTTTIED) l.tAlt

In the llatter of the Petition

of

Walter Diamond

For a Redeterrnination of a Deficiency or
a Refund of Unincorporated Busj_ness
Taxes under Article(s) ZS of the
Tax law for the (year(s) IgGl & 1962 :

State of New York
CounW of Albany

Martha Funaro o being duly swornl deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

ager and that on the 12th day of April , Lq 7L, she served the within

Notice of Decision (or Determfnation) by (certified) mail upon walter

Diamond (representatlve of) the petitioner in the wlthin

proceedin$t by encloeing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Walter Diamond

33;il, "Rl*=?:,1"""I3nu u
and by deposlting same enclosed fn a postpald properly addressed rrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of l{ew York.

That deponent further says that the said addressee ie the (representative

of) petltLoner herel,n and that the addrees set forth on said wrapper is the lact

known address of the (representatfve of the) petitioner.

Sworn to before rne this



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

WALTER DIAMOND

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under Art ic le 23 of the Tax Law
for  the  years  1961 and L962.

D E C I S I O N

The taxpayer  pet i t ioned for  a  redeterminat ion of  a  def ic iency

or  for  re fund of  un incorporated business taxes under  Ar t ic le  23 of

the Tax Law for the years 196I and 1952 - A formal hearing was held

before Lawrence A.  Newman,  Hear ing of f icer ,  in  the of f ices of  the

State Tax Commiss ion in  the Ci ty  of  New York on December 15,  L97O.

The taxpayer appeared pro se and the Income Tax Bureau appeared

th rough  Edward  H .  Bes t ,  Esq . ,  (So lomon  S ies ,  Esq . ,  o f  Counse l ) .  
I

FINDINGS OF FACT

1.  The issue in  th is  mat te r  i s  whether  income rece ived bv  the

taxpayer  th rough h is  ac t i v i t ies  as  a  "commiss ion  merchant "  i s  sub-

jec t  to  un incorpora ted  bus iness  tax .

2 .  Taxpayer ,  dur ing  the  years  in  gues t ion ,  so ld  res taurant

furni ture and equipment on a commission basis under an oral  agreement

w i th  L .  &  B.  Produc ts  Corpora t ion .  Dur ing  the  year  L96L,  the  taxpayer

a lso  represented  the  f i rm o f  Empi re  S ta te  Cha i r  on  a  s t ra igh t

c o m m i s s i o n  b a s i s .

3. Taxpayer maintained an of f  ice in his home and an answeri-ng

service and mai l  drop in New Jersev. He was not reimbursed for

expenses ,  nor  were  h is  commiss ions  sub jec t  to  w i thho ld ing  tax  and

social  securi ty.  The taxpayer was not covered for unemplolrment

insurance or  workmen 's  compensat ion .
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4. Taxpayer was under no supervision and control as to the

manner  and means of  a f fect ing sa les,  or  as to  the hours which he

worked. In addit ion, the taxpayer reported and paid the self-

employment tax with the Internal Revenue Service.

5 .  On  Ju l y  12 ,  1965 ,  no t i ce  o f  de f i c i ency ,  f i l e  #2 -38LO654  was

issued  aga ins t  t he  taxpaye r  i n  t he  amoun t  o f  $198 .54  p lus . i n te res t .

This deficiency was based upon a determination by the Income Tax

Bureau that the activit ies of the taxpayer constituted the carrying

on of  an unincorporated business-

DECISION

A. The act iv i t ies of  the taxpayer  const i tu te the carry ing

of  an unincorporated business,  the income f rom which is  subject

unincorporated business tax.

B.  The pe t i t ion  is  there fore  den ied  and the  de f ic iency  is

sus ta ined,  together  w i th  such in te res t  as  may be  lawfu l Iy  due.

DATED: Albanv, New York STATE TAX COMMISSION
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