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STATE OP I.IEW YORK
STATE TAX COMilISSION

In the Hatter of the Petition
:

of

Arthur Cantor

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesg
Taxes under Article(s) fO-a of the
Tax law for the (Year(s) L956 & 1957:

State of New York
CounW of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Flnanee, over 18 years of

agee and that on the 29th day of March t L9'7J-, she served the within

l{otice of Decision (or Determination) by (certlfied) mail upon Morton

Gel1er, C.P.A. (representative of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Morton Ge1ler, C.P.A.
Geller and Geller
290 Madison Avenue
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of New York,

That deponent further says that the saitl addressee is the (representative

of) petitLoner herein and that the address set forth on said h,rapper is the laet

known address of the (representatlve of the) petitLoner.

ATFIDAVIT OF MAITING
OF }IOTICE OT DECISION
BY (CERTTFTED) t{AIt

Sworn to before

2gthday of

me this

March , L97b
' . ) vlLl, Jl?-,(, g,4-.c\



STATE OF NEI{ YORK
STATE TAX COMI.{ISSIO}I

In the llatter of the Petition
:

of

Arthur Cantor
:

for a Redetermination of a Deficiency or
a Refund of Unincorporated Business3
Taxes under Articte(s) 16-a of the
Tax Law for the (Vear(s) 1956 & 1957 !

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 29Ehday of March r Lg'7I , she served the wlthin

ilotice of Decision (or Determination) by (certified) mail upon Arthur

Cantor (representatl-ve of) the petitloner in the within

proceedin$, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Arthur Cantor
I West 72nd Street
New York, New York

and by deposlting same enclosed in a postpald properly addressed rrrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That deponent fur{her says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said wrapper is the laet

known address of the (representatl.ve of the) petitioner.

ATFIDAVIT OF MAITINC
OF }IOTICE OT DECISIO}I
BY (CERTTFTED) I{AIL

to

day

before

of

rne this

March

Sworn
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Application

ARTHUR CAIITOR :

for Revision or Refund of Unincorporated :
Business Taxes under  Ar t ic le  16-A of  t t re  :
Tax Law for  t t re  Years 1956 and L957.  :

DETERMINATION

Taxpayer  f i led an appl icat ion for  rev is ion of  un incorporated

business taxes under  Ar t ic le  16-4 of  the Tax Law for  the years

1956 and 1957.  A formal  hear ing was held before Mart in  Schapi ro,

Hear ing of f icer ,  d t  the of f ices of  the State Tax Commiss ion in

the City of Albany on September 18, L964. Taxpayer was represented

by  Mor t i n  Ge l - l e r ,  C .  P .A .

FTNDINGS OF FACT

1- Taxpayer f i led a New York State personal income and an

unincorporated business tax return for  the year  1956.  For  the

year  1957,  taxpayer  f i led a personal  income tax return but  fa i led

to f i le any unJ-ncorporated business tax return-

2.  On September L4,  1959,  the Depar tment  of  Taxat ion and

Finance issued Not ices of  Addi t ional  assessments No.  B66L6O4 for

the  yea r  1955 ,  i n  t he  amoun t  o f  $1 ,017 .79  and  8651605  in  the  amoun t

o f  $962 .73  f o r  t he  yea r  1957 -

The assessments were based on a f inding by the Inome Tax

Bureau that the business activit ies engaged in by the taxpayer

const i tu te the carry ing on of  an unincorporated business and a l l

income derived therefrom is subject to the unincorporated business

tax under Art icle I5-A of the Tax Law.

3.  Taxpayer  descr ibes h imsel f  as a Press Agent  on h is  in-

come tax returns.  He is  a member of  the Associat ion of  Tt reat r ica l

Press Agents Union. There is a standard contract used by the tax-

payer and each principal. Ttr is agreement specif ies the minimum

terms under which theatrical press agients may be retained. The

o f

o f



2 -

agreement  permi ts  press agents to  serve mul t ip le  pr inc ipa ls .

Deductions are made by the principals for withholding income and

soc ia l  secu r i t v  t axes .

4.  In  addi t ion to  h is  act iv i t ies as a press agent ,  under

contract with twelve principals in l-956 and eight in L957, the

taxpayer during f956 was in his own independent business as a

press agent obtainingf compensation from various principals. TLre

taxpayer  operated only  as a press agent- in  L957.

5-  Taxpayer  mainta ined an of f ice for  t t re  conduct  o f  h is

bus iness  a f f a i r s .

6.  Taxpayer  paid.  h is  own business expenses.

7. Taxpayer has not met tr is burden of proving that he was

subject  to  any superv is ion,  d i rect ion or  contro l  consis tent  wi th

an employer-employee relationship.

DETERMINATION

A. TLre business activit ies of the taxpayer during the years

1956 and 1957,  const i tu te the carry ing on of  an unincorporated busi -

ness as a publicity agent, and the income derived therefrom is

subject  to  the unincorporated business tax.

B-  T l :e  assessment  is  susta ined and the pet i t ion is  denied.

DATED: AJ-bany, , New York
7*",;-a1" 

''.,".7..- ;, .'' ./" ' r''.

STATE TAX COMMISSION

/

COMMISSIONER
t-

,4;i-r-*. L/./,,,
I S S T

COMMISSIONER
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Tnl,nprroNn zLz 6a9-ll27
C.e'nr.n "Grr.e.Noonr. Nnw Yonr"

Tnr-nx 42OE9b

Sn:anroun II. F-a.rto

...i ', t-t 
i

i  r  29o MeprsoN AwnI \ Iun
. / f t l

i  Nrw Yonr, N.Y. 1oolz
i

1, 1971

o  i ' .  
t

,'("rz*- &e-
n 2

6"rrrut//t */-hr""

l,{r. I'Torman 3. *aIlman, I
Act ing Fresident

State Tax CottunJ ssion
State Camplrs
rnr'lban;'r lT6ru Yori-, J.;.2?6

Re: Arthu:: Cantor
.ljtt term{ nati on Ur:'inc orporat"ed"

,3';sir:ess Tax for the Years
)-955 and i957

Dear Si : : :

0n or aborrt AprS-r 2nd. or 3rd of this yea{r.I recei'red
the enclosecl letter deierl l '{o"rc}r 2!, 19?O. Affixed to this
l-etter 1^I&$ Fr ttDeternination" stating that an assessment
issued. ln 1"!!!t by the Depa.rtmen{; of Texaiion and" Finance u'€ts
su,stained.. T[-ie betermirratlcn also clenied a petlt ion fl led by
the taxpa;"er:. firis petition ::esulted in a forrnal neaSl2g
in SeptbrnLer \964. From the d.ate of that hearing Ln }!L'zl' tlp

to the current rlaie, a period of more than six and one-half
years, neither the larpa'yer nor r heard' ar'nythlng f,rorn the
bax Conmlssion concernLn! tirts hearj.:lg. Based upon the
j.nfornation that we had,. sutrrnltted by pr-i-or e)q)erience in one
or two sixri lar matters, vle assumed. ttrat our pebiti.on had been
accepte'- l  and the assessment abated.

Before proceedinS to take an;' formal legal _steps to
revievr the Deterhlnation submltted to us, I respectftrl lSr

" reo,uest a rea,ssessment of yo[r Determinatj.on. OD any equltable"gr6und, 
one r,rould. find grel,i difficulty i-n justifyiug this

[reat iapse of t ime. eny nurnber of changes of posltion could
iiave beeir taken by tfte taxpayer retylng upon lrour. lack of
communication. I shud.der to- think ivhat posltion the Commlssion
lvou-'r-d. take tovmrds a taxpayer lrrho c1ld not r:espond for six ancl
one-half years after a heai^ing. Certalnly-, the doctrine of

"LACffiS" inrould be tho'"rghtfully eonsidered by any court of
coropetent jurisdi-ction.

I have eonsidered correspondj.ng with varlous Itlevr York
State professi-onal organJ.zations j.:eterested in the admlnistra-
tion o? taxation as r,reLl a,s Jrour political supervisors r Hot'lever,



a
,/b,r,- .4.&,

l'{r. I{orrnan F. Gal}roan,
Acting Presld.ent

State Ta,x Commission lday 1, t97t

-2 -

f lr lsh to extend the courtesy of reply to the State Tax
CommlssLon before considering an;r alternative steps.

Unctrer the eircumstances, I feeJ- that the only
eo,uitable treatment for rny cli.ent is that the assessment
be abated, aside frora the technical. grounds of his posltlon'
Incidentally, it ls our posltion that the taxpayer r^ras not
eamying on a business durlng the years in question and
therefore should nol; have been subjectecl to the Unincorporated
Business Tax.

I would appreciate your early response.

$ineereJ.y,

I4G :::ub
Enc.
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i,i' DEPARTMENT
E-  z  r ' - .\r(!i;; ;

5TATE TAX COMMISSION

N O R M A N  F .  C A L L M A N ,  A C T I } t G  P R € S I D E X T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

5TATE OF NEW YORK

OF TAXATION AND FINANCE
EUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBAI,IY. N. Y. t2226

AREA COOE 5. I  8
4 5 7 - 2 6 5 5 , 6 , 7

TTATE TAX COMMI3!ION

xEAn t r6  ux tY

EOWARO ROOK

SECTEIARY to
coMM | !3 tOfl

A00Rctt3 YOUi tgtlv to

l{r. Ae"ti:rrr Can:.,;r>r
I 5"7cct ??nC $t=eet
i{eqr 3ork, lientr ysrk

B;::c }.ir. ClIiucs:

Please take notice of the Sates'li.nat{on
the State Tax Commission enclosed herewith.

Albany, New York

tlar&a ?9 n Ig?0

pursuant to giifgtgxl 396,
court to review an adverse decision

9{t DeSre after

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

Very truly yours,

q

is'".trenrie A-'ltgrrtnan
HEARING OFFICER

Petit ion er's Representative
Law Bureau

AD-1.L2 (7 /7o)
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,-,"Zor1or, "4,run

TELEPIIoNE 2lZ 6ag-'l?z
Ce,nr-n "GnreNoonl Nnw Yonr"

Tnlrx 420698

Ssyruoun H. Flwo

29o MADrsoN AwnNun

Nnw Yonr. N.Y. 1ool7

Mr. Edward Rook
Secretary to the State Tax Commission
State of New York
Department of Taxation & Finance
A lbany ,  N .Y . May  2 I ,  1971

Arthur Cantor
Determination, Year 1956 and 1957

Dear Sir:

This is to acknowledge your letter of May 14, 1971, with
reqard to Arttrur Cantor and the Unincorporated Business Tax
for the years 1956 and 1957. Before incurring an expense for
all concerned, which would be required by a beginning of Court
proceedings, I should l ike to cal l  your attention to the
'Determinat ion '  o f  the State Tax Commiss ion,  dated Apr i l  30,  1968,
which appears at Paragraph 19-507.7I in the matter "Petit ion of
Richard and Elizabeth Maney".

In this matter, the Tax Commission held that the Thincorporated

Business Tax was not properly assessed against a press agent who

is acting as an employee and not as an independent contractor.
The situation with regard to Arthur Cantor is no different. He is a
member of the same Union and performs services identical to
Mr.  Maney .

I would appreciate your prompt response.

Very truly yours,.
' )
' /

l l

i it ' \

MG:me Morton Ge]ler


