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STATE 0F I,IEW YORK
STATE TAX COM}IISSION

In the Hatter of the Petition

of
JULIUS BTENSTOCK AFFIDAVIT OF MAITING

OF NOTIOE OF DECISION
BY (CERTTFTED) l,iArl

for a Redetermination of a Deficiency or
a Refund of Unincorporated Business :
Taxes under Article(s) 23
Tax Iaw for the (Year(s) L962.

of the

State of New York
CounW of Albany

Rae Zimmerman, being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

age; and that on the 26th day of August , L9 7]-1 she served the within

Notice of Decision (or Determination) by (certtfied) mall r.rpon Morris

Epand ,  C .P .A . (representatLve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

w"apPer addressed as fol lows: Morris Epand, C.p.A.
570 Seventh Avenue
New York, New York 10018

and by deposltlng same enclosed in a postpald properly addressed wrapper in a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department within the State of New York.

Ttrat deponent further says that the said addressee is the (representatlve

of) petitloner herein and that the addrees set forth on said wrapper is the laet

known address of the (representatlve of the) petitloner.

Sworn to before me this

26thday of  Auqust  ,  I t l .
'-,/ -,'/'  
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STATE OF I.IEW YORK
STATE TAX COMI.{ISSION

In the Matter of the Petition

of

JULIUS BIENSTOCK

For a Redeterrnination of a Deficl"ency or
a Refund ofUnincoroorated Business

AFTIDAVIT OF MAIIINC
OP NOTICE OT DECISION
BY (CERTTFTED) HAIr

Taxes under Article(s) ZS
Tax law for the (Year(s) 1962.

of the

State of New York
County of Albany

Rae Zimmerman r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age; and that on the 26thday of August t L97I, she served the within

llotice of Drecision (or Determination) by (certified) mall upon Julius

Bienstock (representati.ve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Julius Bienstock
48 Munson Court
Huntington Station, New York

and by deposlting same enclosed in a postpaLd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Poet Offlce Department withln the State of New York.

That deponent firrther says that the said addressee ie the (representatlve

of) petitLoner herein and that the address set forth on sald wrapper ls the laat

known address of the (representatfve of the) petltioner.

Sworn to before ne this

August261;6day of , Ly77.
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JULIUS BIENSTOCK

For  Redeterminat ion  o f  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
f o r  t h e  Y e a r  L 9 6 2 .

DECIS lON

Pet i t ioner ,  Ju l ius Bienstock,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the year  L962.  (F i1e #2-5838447) .

A formal  hear inq was held before PauI  B.  Coburn,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,  New York,

New York,  or r  Eebruarv 24,  L97L,  dt  1 :15 P.M.  Pet i t ioner  appeared

by Morr is  Epand,  C.P.A.  The Income Tax Bureau appeared by Edward H.

Bes t ,  Esg .  (A lbe r t  Ross i ,  Esq .  ,  o f  Counse l ) .

ISSUES

I .  D id  pe t i t i one r ,  Ju l i us  B iens tock ' s ,  ac t i v i t i es  as  a  su rg i ca l

and hospital supply salesman during the year 1962 const. i tute the

carry ing on of  an unincorporated business?

I I .  I f  pet i t ioner ,  Ju l ius Bienstock,  was carry ing on an unin-

corporated business dur ing the year  L962,  what  por t ion of  the income

derived therefrom should be al located to New York State?

FINDINGS OF FACT

I

f i l e d

He d id

.  On  o r  abou t  Ap r i l  15 ,  L963 ,  pe t i t i one r ,  Ju l i us  B iens tock ,

a New York State income tax res ident  re turn for  the year  L962.

not  f i le  a  New York State unincorporated business tax return
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for  sa id year  at  that  t ime.

2.  On May 10,  1965,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioner ,  Ju l ius Bienstock,  imposing

unincorporated business tax upon the income received by him from

his act iv i t ies as a sa lesman dur ing the year  J '962 and accord ingly

i ssued  a  No t i ce  o f  De f i c i ency  the re fo r  i n  t he  sum o f  $2 I4 .2L .

3 .  On  May  28 ,  1965 ,  pe t i t i one r ,  Ju l i us  B iens tock ,  f i l ed  a

New York State unincorporated business tax return for  the vear  1962.

On said return,  he repor ted net  income f rom business,  less contr i -

bu t i ons ,  o f  $12 ,352 .74  o f  wh i ch  $4 ,817 .55  was  a l l oca ted  t o  New

York State.

Pet i t ioner ,  Ju l ius Bienstock,  was a surg ica l  and hospi ta l

supply  sa lesman dur ing the year  1962.  He represented seven

unaf f i l ia ted f i rms in  the sa le of  surg ica l  and hospi ta l  suppl ies.

The i tems sold by h im for  each f i rm were non-compet i t ive.

5.  Dur ing  the  year  L962,  the  f i rms fo r  whom pet i t ioner ,

Ju l ius  B iens tock ,  so ld  surg ica l  and hosp i ta l  supp l ies  d id  no t

withhold Federal  and New York State income taxes and social-

secur i ty  tax  f rom the  commiss ions  pa id  to  h im.  He was no t  re im-

bursed fo r  h is  expenses .  He deducted  bus iness  expenses  incur red

in  connect ion  w i th  h is  sa les  ac t iv i t ies  on  Schedu le  r rc "  o f  h is

Federal  income tax return. The f i rms did not exercise anv

superv is ion  or  cont ro l  over  h is  sa les  ac t iv i t ies  o r  techn iques  or

over  the  t ime he  devoted  to  sa les .

6 .  D u r i n g  t h e  y e a r  L 9 6 2 ,  p e t i t i o n e r ,  J u l i u s  B i e n s t o c k ,  m a i n -

ta ined an  o f f i ce  in  h is  home in  Hunt ins ton  Sta t ion ,  New York .  He

d id  no t  have an  o f f i ce  o r  a  regu la r  p lace  o f  bus iness  ou ts ide  o f

4
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New York. Al l  of  the f i rms for whom he sold hospital  and surgical

supp l ies  had the i r  ma in  o f f i ces  loca ted  ou ts ide  o f  New York  S ta te .

Approx imate ly  85% o f  h is  sa les  were  made to  cus tomers  loca ted

outs ide  o f  New York  S ta te .

CONCLUSIONS OF LAW

A.  That  the  income rece ived by  pe t i t ioner ,  Ju l ius  B iens tock ,

from the f i rms he represented during the year L962 const i tuted

income f rom h is  regu la r  bus iness  o f  se l l ing  hosp i ta l  and surg ica l

suppl ies and not compensat ion as an employee exempt from the

imposit ion of unincorporated business tax in accordance with the

mean ing  and in ten t  o f  sec t ion  703 (b )  o f  the  Tax  Law.

B.  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Ju l i us  B iens tock ,

during the year l-962 constituted the carrying on of an unincorporated

business and h is  income der ived theref rom was subject  to  unincor-

porated business tax in  accordance wi th  the meaning and in tent  o f

sect ion 703 of  the Tax Law.

c-  That  s ince  pe t i t ioner ,  Ju l iu 's  B iens tock ,  d id  no t  have a

regu lar  p lace  o f  bus iness  ou ts ide  o f  the  Sta te  o f  New York  dur ing

the  year  1962,  a l1  o f  h is  bus iness  income,  inc lud ing  the  income

der ived  f rom out  o f  s ta te  sa les  dur ing  the  per iod ,  was  proper ly

al l -ocated to New York State in accordance with the meaning and

in ten t  o f  sec t ion  7O7 (a)  o f  the  Tax  Law.

D.  That  the  pe t i t ion  o f  Ju l ius  B iens tock  is  den ied  and the

N o t i c e  o f  D e f i c i e n c v  i s s u e d  l , t a v  1 0 ,  L 9 6 5 ,  i s  s u s t a i n e d .

Albany, New York
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STATE TAX COMMISSTON
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COMMISSIONER

ISSIONER

DATED:
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