
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter. of the Petlt ions

of

_"Yy.@r. _Frre
?1r....=--1|/,18.f

72.ry,crTd?r
7a.J.

, HANOLD E. SUNDBEts.G
:

fon Refund of Unincorporated Business
Taxes unden Antlele 23 of the Tax Law :
for. the years 1961, L962, L963, and

a1961+

HAROLD E. SIINDBERG, the taxpayen, having filed petitlons

fon nef,und of rrnincorporated business taxes unden Antlcle 23

of the Tax taw fon the years f961, L962 and 1963, and a heaning

having been held. ln connectlon thenewlth on August J., L966, at

the office of the state Tax commission, state off,ice Buirding,

65 count street, Buffalo, New york, befone vincent p. Moltnoaux,

Hearlng offlcor, of the Department of Taxation and. FlnaDC€r et

whlch hearlng the taxpayer appeared. personally and testlfled;

and the taxpayon havlng filed a petition fon nef,und of, dntncor-

porated. busl.ness tax unden Anticl e a3 of the Tax Law f,or th6

yean 195h, and on Mancb, 18, Lg6g, having consented by retten

tocombin ing theyean1964wi th theo therabovos ta tedyearE

without a soparate hearlng; and ths necord havlng been duty

examLned and consLdened, tho state Tax commtssion heneby find.s$

1. llbe taxpayer filed pensonal income tax returns under

A:rticle 22 of the Tax Law, and rrnincorponated buslness tax

returns und.er Antlcle 23 of the Tax !aw, for. each of the years

1961 througtr 196h, on which neturns he neponted income from bls

activit ies as a repnesentatlve of fout' companles; namely,

Phlladelphla Goar" conponation, 0rvi11e simpson company, the
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taxpayen paid the r:ninconporatod buslnoss taxesri

at tbo tlme of flling the said. tax notunns, in the sum of $zg[.3g
fon the year 1951; in tb.e srrm of $Sll.llp fon the yean L96A; ln
tbe sr:m or $6[0.16 fon tho yean 1963; and. in the sum of, $I3A9.03

prof ess I onal. englneering;

to the publlc d,uning the

professlon of engineentng

fon tho yean Lg6l+.

3. The taxpaysn filod claims for nefund for each of tb,e:
years uninconporated business tax :roturnE were fiLed and taxes

paid; and the rncome Tax Buneau denied such apprlcations fon

nofund on the basis of the docislon of the Apperrate Divislon

(Sunabeng vs. Bnagalini Z A.D. 2nd,, 15, Motion fon Leavs to

Appeal to Court of Appoals denied., 6 N.y. Znd,, TOS\ , wlth

nespoct to appllcations of thls ta*payon fon tho three prior.

yeers of 1950, LgrL and 1952, and. on ttre basis of the decl.ston

of the Appell.ate Dlvision (Sund.beng vs, Stato Tax Gowrisslolr

21 A.D. 2nd., 7A3, appeal dlsmissed. lL N.y. Znd,, 989)rfon the

elght prion years ].gr3 to 1959, and, 1960.

h. The taxpayen admitted at the heaning that he cannidd

on hls activities duning each of tho yeans her.e invol"ved, for tbe

sarne f,our companles and ln the sane forln and mannor as duning tb,e

years L95o thnough 1960, which were pneviously neviewed by the ,
courts; the taxpayon contends that ho d,id. not carry on his

activltles for h1s foun p:rinclpals duning the yeanE here lnvoLved

as an indopendant contracton, the taxpayer funthen contends t-leap
Ihis activities fon such years on behalf of the phtlad.erphla Geal

corponatlon constltuted the pnactice of the exempt professlon of

engineering.

5, Tho taxpayer ls a graduato

by the State of l{ew yonk to pnactice

tho taxpayer dld. not hoLd hjmself out

yoans here tnvolved as pnactlclng the

englnoon and ls Ll,consed
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6. Duning the years involved,, the taxpayer. maLntalned

hls own office and busLness tolephone; tho taxpayer bimserf

f ired neturns as a self-emproyed. person fon tax purposes; none

of the four pnlncipal.s of the taxpayer, to wltr pbiladelphla

,Gean conponatlon, orville simpson company, the comton companye

and PAIner Instrumentsr Inc.r consid.ered the taxpayer as 4n

employee fon soclal secu:rity purposes, on fon group insu:rqnce

pul'poses; the taxpaye:r lras not required to wonk any apeclflc

pontion of his tlme for anyone of his pnincipals and thene

was no agreement on undenstanding to that effoct; bls pnincipa1s'

did not exencise and d,ld. not have the rlght to exenclse closo ,

supenvlsion and contror oven the maruren in wblcb, the tarpayon :.1
- ::.

canled on his activlt ies ln thein behalf ,  i , :

7. The taxpayen was pald on a sales comisgion basLs foo ,

rend.ening senvices to the fou:r companies; tho taxpayen agneed I
to pnomote the sales of the products of th.e four companies; ,

: l

although engLneerlng knowlodge was advantageous to the taxpayerl;

it was primanlly used in onder to be more abre to convLnce the , i

pnospectLve prrnchaser that the products. of his foun prlnclpatu 
. ,,

lrer6 supenlon to that of the compotl-tons. | :
;

B. The taxpayer has failed to prove that he was requfrea,
I

to be a gnaduate or licensed engi.neon ln onder to become the 
"f"

i

representative of any one of his pninclpalsf other repreEentatlVe

of hls pnlncipals were not l icensed englneers. i .

Upon the foregolng findlngs and aII the evldence pnesentedt

I
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the State Tax Connission hereby

DECIDES thet:

A, Tbe taxpayer carnied, on his activit les on

four principals as arn lndependant contr"acton rathen

behal-f

tb,at an
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theneof; tbe activitles of the taxpayen on behelf of hls foun , r

pnlnclpals wene that of a salesman uorking on a cormnisslon 
' 

,

basls; the activities of tbo taxpayen during the years Lnvol,vedr

thorefoner oonstituted. the carrying on of an uninconponated 
. '

business wlthin tb.e meaning and. intont of section ?03 of, tbe ,"

Tax Law. j

B. The taxpayerts actj.vlt ies falled to meet the usual i
.  

t , . , '

concept of professlonal pr"actice as compnehond.lng services o:t

disintenested. advice fon the benofit  of the person served or

adv l sed ; t b ' e taxpaye r | sadv l ce topnospec t i vecus tq | t ensand

the appJ-lcation of pnofessional tmowS.edge to thelr pnoblems

was pnimaril,y to effect sales .of machinery to the pnofit of

the taxpayen and his pnincipals. l

C. It was not shoron that the appllcation of the taxpayenf s

professlonal education, tnatning and skl l l  was essentlal to .

pnoduce the income nor was it shown tbat the professional ., 
',,

education, tnaJ.nlng and. skill was so matenial to the productlon

o f t he1nco r re tha tw1 thou t t hemthe taxpaye rcou ld ' no thave

profitably pursued tho particul&r occupation under nonnal 
| 

;

condit ions of busLness and competit loni therefone, €ven thoughi,

the taxpayer  d ld ,  a t  t i resrut i lLze to  a centa in extent  a  i . ,  '
I

knowredge of engineenlng ln connection witb hls activtt ies 
"i,

sales nepnesentative i fon his foun pnincipals, never"thelessr 
i

thts act ivt ty d. id .not  const i tute the pract lce of  a pnofessloq, r

purouant to the provlsions of soctlon ?03 of tbe Te.x Law! thel l
, l

taxpayer|s income fnom each of hls four. pnlncipals was lncLudible

in unincorponated buslness tax gross Lncome pursuant 
l 
to tUe

provislong of, section 7O5 of tho Tax Law.

..$:l)',.1:inth,riqqrislt..*fcr.*.t1$tq1q.q414111'11lpret{li:{tr']aI$!..,'1tF!.t^!llll:jrnlr:|:],.'j]'-};r.r9IFnJl:1'?.83



D. Accordlngly, the unincorponated business taxes
paid by the taxpayen for the yoars hene involved, are cornect
and nepnesent taxes regarly duo and. owlng and the taxpayer Ls
not entitled to any nefund of taxes under Articre zJ of the
Tax tawfon theyears196 I , Ig62 ,Lg63and196h.

Datod: Albany, New york thls goth d,ay of
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STATE OF IfEW YORK

STATE TN( COMMISSION

In the Matten of the petlt ions

of

HAROTD E. SUNDBEB.C

for Rofund of Unlncorponated Business
Taxes unden Anticle 23 of the Ta:c taw
f or'. the years 196l , Lg6Z, 1963, and
196L

DECISION

HAROLD E. SUNDBERG, the taxpayer, heving filed petltlons :

for refund of unincorporated business taxes unden Antlcre 23

of the Tax Law for the yeans 1961, l.g6e and 1963, and a hearlng

hav ingboenhe1d ' i nconngc t i on the rew l t honAugus t I , l 956 ,a t

the off ice of the State Tax Commission, State Off ice Buildlng,

65 count street, Buffalo, Now yonk, before vincent p. MoLineaux,

Hearlng Officer, of the Department of Taxation and. Finance, at

which hearing the taxpayer appeared personally and testifled;

and the taxpa]lren having filed a petitlon fon nef,und. of rlnlncor-

ponated. business tax under Articl e 23 of the Tax Lan f,or the

yoan 1954, and on March, rB, 1969, havLng consented by retten

to combinlng the year 196l+ with the othen above stated yearg

wlthout a separate heaning; and the necord.havlng been dury

examl'ned and consl.dered, the State Tax Commission heneby flndsif

1. The taxpayen f iled per.sonal income tax netu:rns unden

Anticle ?2 of the Tax Law, and. rrninconponated. business tax

neturns under Article 23 of tho Tax.Law, for each of the years

1961 thnough 1961r, on which returns he neponted. income from hls

activit ies as a repnesentative of four companies; namely,

Phlladelphia Goar corporation, O::virIe simpson company, the

comtor company and palmen rnstnuments, rnc.; that the taxpayer

l isted hls activit ies on such neturns f i led for the vani.ous year

as sa les engi .neen.
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2. The taxpayen paid the uninconporated buslness taxesr; :
at the tlme of filing the said tax retunns, in the sun of $zg[.jt
for the year 1,95r; in tb.e sum of $sll.r[ fon the yean L96zi in

tbe sum of $6[0.16 fon the yoar t963; and in the sun of $1329.03
fon the year f.961+. . . '

3. fhe taxpayon f l led claims for refirnd fon each of the,. 'r ' l '

years unincorpor.atod business tax neturns wero fiLed. and, taxee

paid; and the rncome Tax Bureau denied. such apprlcatlons for :

nefund on th,e basis of the decision or trr{ Appetlate Dlvislon "

(Sunabeng vs, Bragaltnt Z A.D. Znd.,15, Udtion fon Leeve to , 
:

Appeal to Count of, Appoals donied, 5 N.y. And., TOSI , with , ^ '
nespect to apprlcations of this taxpatrrrer ffon the thnee pnion

years ot l95Or I95t and 1952, and. on the f"rf, of the decislon

of the Appellate Divlslon (sunaueng vE, stato Tax comrisslon,

2l  A.D. 2nd, 7O3, appeal  d lsmissed th * ." . ]  2nd, 9lr9), for  the

eight pnion years 1953 to 1959, and Lg6O. 
'

:i

h. The taxpayor adnitted at the heaning that he, cannl,dd

on hls activitles duning each of the yeans her.e involved. fon the

sanre foun companlos and ln the sanro fonm and marurer .as duqing tbe

years I95O thr"ough L960, r,rhich wero pneviously nev5.ewed by the . .,,i

courts; the taxpayen eontends that he did, 4rot canny on hls i
' I

activlties fon hls foun pnincipals dunlng fhe yeare here involved
, i

ag an lndepend.ant contnactor, the taxpayer funther contends th"f

his activities f or such yeans on behalf of I tfre pf*tadelpbla Gean

conponation constltuted, tho practice of tb.g exempt pnofeosron oi

ongineening. ; ' '

5. The taxpayen ls a gnaduate engh$er and ls li'censed

isronar engineeni.ng;

the taxpayer d,ld. not hold himsel-f out to t{e pubLlc d.unlng the

yeans lrene lnvolved as pnacticlng the pnofession of, engiaeontng
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6- During the yoans invorved., the taxpayen maintalned.

his ovm office and business telephona; the taxpayen bimserf

f l led retunns as a self-emproyed person fon tax purposes; none

of the four. pn.lncipals of the taxpayorr to wit, phlladelpbla

Oean Conporatlon, 0rvi1le Simpson Company, the Comton Company,

and Palmen Instruments, Inc., considered the taxpayer as an

emproyee for soel-al security purpoeosr on fon group insura:roe

punposes; the taxpayen was not roquired. to work any specific

pontion of his tlme for" anyone of his prlncipars and there

was no agreement on undenstanding to that effect; his pr"lncipal,s

did not exencise and dld not have the rtght to ex,erclse close 1
' i

supenvislon and control oven the manner in whlch the tarpayen r.

carried on his activlt ies in their behalf.

7. The taxpayen was paid on a sales comission basls fo:r I
rendening senvices to the four. compantes; the taxpayen agreed

to pnornoto the sares of the products of the foun conpanies;

arth.ough engineenlng knowled.ge was ad.vantageous to the taxpayenr:

Lt was pnimaniry used ln onder to be more able to convLnce the .

prospective purchasen that the productg. of his foun pninclpals ,

were superion to that of tho competitons.

B. The taxpayer has falled to ptiove that lre was nequlred

to be a gnaduate on l lconsed enginoer ln onden to become tho sales
i

nepresentativo of any one of his pninolpalsj other repnesentativeE

of hls prl,ncipals wene not l icensed engineens.

Upon the foregolng findlngs and alL the evidenoe pnesentedr

I

I

the State Tax Comisslon hereby

DECIDES that:

A. The taxpayor ca:rrled. on his activitleE on

foun prlnclpals as an lndependant contnacton nather

,

behaIf,

that an
i
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thereof; the actlvitios of the taxpayer on behalf sf hls four ,-
pnlncipals were that of a salesman working on a comnrisslon , .

basts; the activities of the taxpayen during the yeans involyedr.

ttrenefore, bonstituted the canrying on of an uninconporated . i '

buslness within tho meaning and. intont of section ?03 of tUe ' , l i . ' l

Tax Law.
' l

B. The taxpayenrs activit ies falLed to meot the usual ,

coaoept of pnofessional pnactice as comprehonding services or

disinterested advice fon ifre benefit  of the person senved on

advised; the taxpayents advice to pnospective custoners and 
.

the appJ.icatlon of pnofessj.onal knowled.ge to thefu pnoblems

was pnimarily to effect sales .of machiner'5r to the pnofit of

the taxpayen and hls principals.

C. It was not shown that the appllcation of the taxpayer.ro

p ro fess iona1educa t i on , t r a1n ingandsk i11wasesEen t i a1 to

produce. the lncome nor was it sbown that the pnofesslonal

educatlon, tnaining and skill was so material to th.e pnoduction

o f t he l . ncome tha tw i t hou t t hemthe taxpaye rcou1dno theve

profitably punsued the panticular occupation undor nonnal ' ':,

condltions of businoss and compotitlon! thenefone, €ven tbough i

the taxpayen did, at t ims, uti l ize to a centain extent a

knowledge of engineerlng in connection with his actlvit ies asi
I

salos representative, fon his foun pnlncipals, never.thelessr 
i

this activity did. not constitute the pnactice of a pnofesslon
j

pursuant to the pnovisions of soctlon ?03 of tbe Tax Law; tbei

taxpayor I s incomo fnom eacla of hls four pr.inclpal,s lras includlbL,e

ln uninconpor.ated business tax gross Lncome purasuent to tb.e

pnoylslons of sectlon 7O5 of the Tax Law. i
i

' i
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D. Accondlngly, the uninconponated. busLness ti*""

pald by the taxpayen for the years hene involved, .oJ oooo""i'

and repnesent taxes legalry due and owing and the taxf,ayer ts
I

not entitred to any refirnd, of taxes under Anticle a3 be tue

TaxLawfor tbeyears1961 , I962 ,1963and196[ . l
' l

l
Dated: Albanyr New yonk thts goth day of June i 
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