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Keith Textor and Sylvia Textor, his wifer aDd Alan
Scott and Marilyn Scott, his wifer each a co_pattner in
Scott-Textor productions, a partnership, and Scott_Textor
Productions, the partnership, having fi led a petit ion for
redeterminatr-on of a deficiency or for a refund of unincor_
porated business taxes under Article 23 0f the Tax Law for
the year 1960, and a hearing having been herd at the offices
of the state Tax commission, g0 centre street, New york, New
York, on september 30, 1964 before vincent p. Morineaux,
Hearing officer of the Department of Taxation and Finance,
and the petit ioners havlng appeared by squadron Arter &
Weinrib, Attorneys at Law, of New york, New york, (David
Alter '  Esq'  of  counseJ.) ,  and Jerome s.  Mark,  cpA of  Beverry
Hi l ls ,  Cal l fornia,  havlng appeared and test i f ied,  .and the
matter having been du1f. examined and considered, the State
Tax Commission hereby f inds that.

(1) By a not ice of  addi t ional  assessment,  AB 014945,
dated July 2b, L962, the DeBartment of Taxation and Finance
issued a not ice of  def ic iency against  scott-Textor product ions
for faiLure to pay unincorporated business tax on the income of
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the partnership in the year r.960. unincorporated business

tax at 426 on taxabre business income in the amount of

$156 r252.4o was assessed to a total  tax of  $61250.10. The

addition of a penalty in the amount of $312.b0 and of interest

in the amount of $468.?5 gave a total. of unincorporated business

tax,  penal ty and interest  due in the amount of  $zro3r.3b, as
iof July 25, 1962.

Ql The partnership thereafter applied for a revLew of ,
these addi t ionar taxes assessed by an appl icat ion for  revis ion

or refund, sworn to october 22, 1962; and by retter dated i
october 18, Lg62, Execut ive Business Management rnc. ,  a managing

agency for the taxpayer partnership,  asserted that the act iv i t ies

engaged in by the partnership const i tuted the pract ic ing of ,a
profession so as to be exempt f rom unincorporated business tax.

By letter dated November L4, 1962 the Department refused to I

vacate the assessmentr  dDd the pet i t ioners thereafter duly re-

quested a formal hear ing.  
,

(g)  The partnership was engaged in a service of  producing

advert is ing messages in verse which was set to music and sung.

These messages, tape-recorded, were to be used as the commercial

message of  the sponsor,  on radio and televis ion programs, and the

service was paid for  by fees f ronr advert is ing agencies,  somet imes

paid to the partnership for the totar servi.ce, but more commonly

to one or more of the partners for their individual oi joint

contribution in writ ing the lyrics and the musical score or for
performing the vocal rendi,t ions. The partnership contracted

;
for the saLe of its services with advertising agencies that had

the accounts for the television or radio shows into which the

recorded commercial messages were to be interpolated. The part-

nership invariably engaged for the production of the totaL corn-

mercial, and the severaL partners did not participate ln the
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recording of  any commercial  messages, the words or music of

whlch was written by others. All fees were turned over to

the partnershipr ?rd the partners shared equally in the profits

iof the partnership.

In th is cooperat ive undertaking, Alan Scott  funct ioned for

the most part  as the lyr ic ist ,  wr i t ing the verse cornmercials,

Kei th Textor mainly composed the musical  score and Mari lyn

Scott  and Sylv ia Textor sang the adver l is ing verse so set to music.

(a) A11 of  the pet i t ioners had more or less extensive

general  educat ion and adequate special ized educat ion (where needed)

to perform the particular functions they contributedr ?od they

were not inel ig ib le to be accorded professiondl  status (under the

unincorporated business tax law) by reason of  labk of  appropr iate .
.
ieducat ion ,  i t  i s  he ld .

(s)  A11 the partnershipr s earnings were f rom fees for

personal  servicesr drrd accordingly i t  is  found that more than

eighty per centum of the gross income for the taxable year was

derived from personal. servj.ces actually rendered by the members

iof the p'artnership.

(O)  Cap i ta l  was

producing the said

further found.

findings and all of the evidence presentedUpon the foregoing

herein,

The State Tax Comrnission hereby

DECIDES:

(n) That neither the partnership nor any of the partners

engaged in the pract ice 
: f  

.  profession within the meaning of

term in Tax Law Sect ion 203 (c)  in that

( f )  the ef for ts of  the several  partnersr al though to some

degree of a creatj.ve or artistic nature, resulted in a work product

not material as an income producing factor

income, which was ent j . re ly f rom fees, Ltin

i s

was

the

' i

i

I

I

l

t



consid,ing of recorded commercial advertising messages for

use in sponsored radio or television programsr dnd the pro-

ducing of such messages for commercial use is not the prac-

t ic ing of  a profession; and in that

(Z) the partnership, over and above the creative work

or artistic performances contributed by the severaL partners,

was engaged ultimately in producing, promoting and sell ing its

servicer drid these were business functions proper; 'and all of

the partners participated in such business functions and in the

overall- supervision and management of the businessr dod in any

case, the petit ioners as co-partners are all deemed to have. so

part ic ipated,

(e) That the act iv i t ies engaged in by the pet i t ioners as

partnets constituted a business subiect to the unincorporated

business tax,  pursuant to the provis ions of  Tax Law Sect ion 703

(a) and (c) ,  which provide that,  an unincorporated business subJect

to tax lncludes any bus5,ness or occupation engaged in by a part-

nership or other unincorporated entityr except activit ies that

const i tute the pract ice of  a profession. 
:

(c)  That accordingly the assessment made by not ice of

additlonal assessment, AB Ol4g45, dated July 25, L962, set forth

inparagraph Ihereo f , i sa f f i rmed in the to ta Iamounto f

$71031.35 as of  the date thereofr  snd subject  to such addi t ional

penalties, interest and additions to the tax as are provided for

by Iaw (under Tax Law Section 722),

Dated, Albany, New York

Apnil 9 , 1969
State Tax Commission

Cornmissioner


