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STAIE OF NEW YORIT

STAIE TAX COMMISSION

In the ldatten of tho Petlt ion

of

BEN MILLEN

fon a Redetermlnatlon of a Deficlency
on for Refund. of UnLnconponated Busl-
noss Taxes unden Article 23 of the
Tax Law for the years f963 and L96lr
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Mr. Ben Mlllen has petit loned fon a nedetenraLnatlon of a

deflclency or fon nefund of uninconponated businese taxes unden

AntlcLe 23 of the Tax Law fon the yaano f953.and 196h. A forrral

heanlng was ho1d. befone Lawnonoe A. Nemran, Hearing Officen, ln

the officos of the State Tax Corunlsslon ln the City of }{ew Yonk

on October 29, Lg6g, The pettt loner appeaned thnough Edwand S.

Plnklent, CPA; and the Income Tax Bureau was ropresented by

Edwand E.  Bes t ,  Esq. ,  (A1ber t  J .  Ross l ,  Esg.  o f  counse l ) .

FINDINGS OF TA.OT:

1. Ihe petlt lonen dld not ft le unlnconporated busl.ness tax

neturns fon the years 1953 ana 1"964

2. 0n Octoben 17, L966, the Incomo Tax Bu::oau lssued a

notice of deflciency unden fi le numbened zBOl-fB2B fon the Jrears

1953 and I96h, lncluding a deflclency of unlncbrporated. buslnesE

tax and, penalty under $645111 of the Tax Law, totall ing $211h9.26,

plus statutory intenest.

fhe deficiency was based on a finding by the fncorne Tax

Buneau that the petit ionerrs business lncome was subJect to the

unlncorporated. buslness tax.

3.  lkre pet l t ioner ls a saLes nepnesentat lve fon the IMC

Magnetlcs Corp. and the United Tnansfonmen Gorporation. The

pot i t ioner ls patd on a stralght commlssion basis for  busLness

soLicLted by him. The pninclpaLs do not withhold Lncome or socl.al
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$ecurlty taxes from the amounts earned by the petLtioner. Drntng

the yeans in questlon, the petlt lonen lncLuded Schedul.e Cn' Pnoflt

fnom Business or Professlon with his United States Lncome ,tax

returns.  The pet i t ionerts gnoss recelpts wer6 l ls tedn and nnmelrous

items of expense wero deducted., lncLuding depreclation' rdnt, auto

erc-penso, lunchos, telephono, gtfts and gnatuities, ententalnment,

e tc .

' l+. Ihe prlnclpals do not exensige a degree of dlnectton and

contnol oven the activlt les of the pettt ionen conslstent ulth an

employen-employee neLatlonshlp. TLro petit ioner l-s not an employee

of his pnlncipaLs.

DECISION:

A. Itre buslness actLvLtLes of the petlt ionen constltute tbe

carnying on of an uninconporated business wlthln the moaning and

Lntent of Antic Le 2J of the Tax Law, and the resultl.ng lnCome ls

subJect to tho unlnoorporated buslness tax.

B. The nottce of deflclency is sustalnod., and the pettt ion

ls  den led .  '  i
a

TAXDAIED: Albany, New Yonk
Juno 3, 1970
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